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1 
JOINT APPENDIX 
[Filed January 8, 1958] | ' 
UNITED STATES COURT OF APPEALS | 
For The District Of Columbia Circuit F 
DAVID E. MACKEY, 
Petitioner © 
:. ae | 
UNITED STATES OF AMERICA, and 


FEDERAL COMMUNICA TIONS 
COMMISSION, 
Respondents 


NATIONAL BROADCASTING COMPANY, | 
INC., > 


Case No. 14239. 


Intervenor 


STIPULATION 

Counse! for the respective parties herein stipulate as s follows: 

1. ‘The question presented in this case is as follows: . . | 

To determine whether the Federal Communications Commission’ 
was arbitrary and capricious, and violated Sections 303(£), 803(), and. 
307(b) of the-Communications Act of 1934, as amended, Sections 4(q) 
and 6(d) of the Administrative Procedure Act,..and Commission Rules 
1.701, 1.702, and 1.729, by denying petitioner's request for the insti- 
tution of a rule making proceeding to determine whether the table of. 
television channel assignments in Commission Rule 3. 608(b) should be . 
amended so as to delete television channel 3 from Philadelphia, Pennsyl-_ <8 
vania, and to add channel $ to Atlantic City, New Jersey. * y* 

2. Petitioner's printed brief will be served and filed on or before 
February 18, 1958. The printed briefs of respondents and intervenor 
will be served and filed on or before April 1, 1958, ety printed reply 7 
a served pee or before | 


. e: 
ah 


* None of the parties hereto concedes the corrcines of any facta. = “ 
ail al ceria: neaachaiber er ur caea aah a gl Oe 
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April 15, 1958. The joint appendix will be served and filed on or 
before April 15, 1958. 

3. The joint appendix shall contain all of the pleadings filed by 
the parties herein before the Commission and contained in the record, 
and the Memorandum Opinion and Order of the Commission released 
September 30, 1957. The briefs of the parties shall, when referring 
to record material, indicate the page or pages in the original record 
where such material may be found. The pages of the joint appendix 
shall be consecutively numbered and shall, in addition, show appro- 
priate record pagination so that the references to the record material 
printed in the vee appendix may be found readily. 

Respectfully submitted, 


/s/ Arthur Scharfeld /s/ Richard A. Solomon 
Arthur Scharfeld, Esquire Eur oy Solomcn, Esquire 
x* x * 


Counsel for David E.  MaCRy a — ae Communications 
Commission 


/s/ James E. Greeley /s/ Daniel M. Friedman 
James E. Greeley, Esquire Daniel M. Friedman, Esquire 
x * % x * x 


Counsel for National Attorney for United States of America 
Broadcasting Company, 
Inc. 


Dated: January 7, 1958 





[Filed January 8, 1958] 

Before: Burger, Circuit Judge, in Chambers 

ORDER 

Upon consideration of the prehearing stipulation submitted by the 
parties to the above case, it is | 

ORDERED that the aforesaid stipulation be approved and that the 
Clerk be, and he is hereby directed to file said stipulation forthwith. 

It is FURTHER ORDERED that the prehearing stipulation be 
printed in the joint appendix and shall control further proceedings in 
this case unless modified by further order of this Court. | 


i 
| 
| 


Dated: January 8, 1958 


[1] 
[Received Feb. 28, 1957, FCC] Law Offices 
SCHARFELD & BARON 
National Press Building 
Washington 4, D. Cs 


February 27, 1957. 





Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 


Dear Miss Morris: 
There are transmitted herewith fifteen copies of a "Petition to 
Move Channel 3 from Philadelphia, Pennsylvania, to Atlantic city, New 
Jersey" on behalf of David E. Mackey. 
Should any questions arise in connection with this matter, please 
communicate directly with this office. ! 
Very truly yours, : 
SCHARFELD & BARON | 
By /s/ Theodore Baron | 
Attorneys for David E. Mackey 
Enclosures ! 
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[2] 
Before the a oe 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 
In the Matter of 
Amendment of Section 3. 606 
Table of Assignments 
Television Broadcast Stations 
(Atlantic City, N.J. - Philadelphia, Pa.) ) 
PETITION TO MOVE CHANNEL 3 FROM PHILADELPHIA, 
PENNSYLVANIA, TO ATLANTIC CITY, NEW JERSEY 
David E. Mackey, permittee of Station WOCN(TV) (Channel 52) 
at Atlantic City, New Jersey, respectfully requests that the Commission 
institute a rule making proceeding to amend the television Table of 
Assignments in Rule 3. 606(b) to delete Channel 3 from Philadelphia, 
Pennsylvania, and to add Channel 3 to Atlantic City, New Jersey. 
The State of New Jersey Has No Television Stations 
1. The State of New Jersey ranks 8th in population among the 
United States, with 4, 835, 329 people (1950 Census), but it has no tele- 
vision stations. Station WATV, Newark, is only nominally a New Jersey 
station. WATV is located in the New York City Metropolitan Area, its 
sales office is located at 575 Madison Avenue in New York City, and 
its transmitter is located on the Empire State Building in New York 
City. Furthermore, WATV is regarded by the broadcasting industry 
as a New York station. Thus, the Television Station Directory of the 
1956 Fall-Winter Edition (No. 23) of "Television Factbook" contains 
the following listing for WATV, at page 150: 
"NEW JERSEY 
WATV, NEWARK 
. (See New York, N. Y.)" 
Thus, also, the station directory of Broadcasting-Telecasting (1955- 
1956) "Telecasting Yearbook-Marketbook Issue" contains the following 
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listing for WATV, at page 178: 


[3] 


eKKEKKK 


NEWARK 
(Essex County) 


WATV (TV) (NEW YORK, N.Y.) * * *" 


The Lack of Television Stations in New Jersey is the Proximate Result 
of the Commission's Table of Assignments | 


2. The State of New Jersey does not lack television stations be- 
cause there have been no potential broadcasters. On the contrary, 
stations were constructed and operated at Asbury Park (WRTV, Chan- 
nel 58) and Atlantic City (WFPG-TV, Channel 46); both stations ceased 
operations because of economic losses and competitive hopelessness. 
Two construction permits have been relinquished (WDHN, New Bruns- 
wick, Channel 47; WITM-TV, Trenton, Channel 41), and three con- 
struction permits are outstanding for stations which have not been 
built. 





8. The absence of television broadcasting in New Jersey has 
resulted from the allocation in 1952 by means of Rule 3. 606(b) of 14 
UHF assignments (and the Newark VHF assignment) to a State blanketed 
many years before 1952 with VHF television signals from stations lo- 
cated in adjoining States - primarily, stations in New York, New York, 
and Philadelphia, Pennsylvania. In the rule making proceeding leading 
to the "Sixth Report and Order, " at least one New Jersey party predicted 
and fought against the present state of television in the State of New 
Jersey by urging the assignment of additional VHF channels to the 

State. * (See pleadings of Mercer Broadcasting Company in Dockets 
8736 et al.) However, the "Sixth Report and Order" rejected this 
position on the ground that the UHF band would be fully utilized because 








| 
| 
| 


[3] 
VHF 


*Alternatively it was urged that all commercial television broadcasting 
be assigned to the UHF portion of the spectrum in order to avoid many 
of the economic and competitive problems which would arise if tele- 
vision broadcasting were authorized in both the VHF and UHF bands. 
(See paragraph 25, "Sixth Report and Order," 1 (Part 3) RR 91:607- 
8) 


[4] 

was not a "fully matured competing service." (Par. 197, 1 (Part 3) 
RR 91:664) It is clear from the Commission's Report and Order in 
Docket 11532 and the various recent "deintermixture" proceedings that 
the Commission now recognizes that UHF has not been satisfactorily 
utilized in areas served by VHF stations established before, or con- 
temporaneously with, UHF stations and assignments. For allocation 
purposes in areas such as New Jersey, VHF and UHF are as different 
from each other as AM and FM radio broadcasting facilities are dif- 
ferent from each other. 


The Status of Television in New Jersey Is Grossly Inferior to the 


Status of Television in Neighboring States 
4. In contrast to the allocation of 1 VHF and 14 UHF channels 


to the State of New Jersey, the neighboring State of New York has allo- 

cated to it 19 VHF and 47 UHF channels, while the neighboring State 

of Pennsylvania has allocated to it 11 VHF channels and 48 UHF chan- 

nels. New York now has 18 VHF stations (including two stations shar- 

_ ing time, but not including WATV) and 6 UHF stations (including one 

satellite station) in operation. Pennsylvania now has 9 VHF stations 
and 15 UHF stations in operation. 

| 5. There is no reasonable basis for the severe disproportion 

in the allocation of VHF channels among the States of New Jersey, 

New York, and Pennsylvania. According to the 1950 U.S. Census, New 

York ranked Number 1 among the States in population with 14, 830, 192 

people; Pennsylvania ranked Number 3 with a population of 10, 498, 012; 





; [5] 
and New Jersey ranked Number 8 with a population of 4, 835, 329. 
Thus, the population of the State of New Jersey is approximately 
one-half the population of the State of Pennsylvania, and approximately 
one-third the population of the State of New York. In area, New Jer- 
sey has 7, 836 square miles, Pennsylvania has 45, 333 square miles, 
and New York has 49, 576 square miles. Thus, New Jersey is approxi- 
mately one-sixth the size of Pennsylvania, and is between one-sixth 
and one-seventh the size of New York. | 


[5] 

6. Petitioner maintains that there are no qualitative ditterences 
between the State of New Jersey on the one hand and the States of 
Pennsylvania and New York (or any other States in the Union) on the 
other hand which affect adversely New Jersey's right to a fair and 
equitable share of television channels, under the provisions of Sec- 
tion 307(b) of the Communications Act of 1934, as amended, Petitioner 
further maintains that there are no circumstances peculiar to the 
State of New Jersey which make it less worthy than other States of 
having apportioned to it a fair and equitable share of the useful, effec- 
tive, and distinctive VHF television channels, and that the people of 
the State of New Jersey are ready, willing, and able to make use of 
VHF television channels if they are made available to them, Asa 
matter of fact, it is now undoubtedly clear to the Commission that 
New Jersey is an area which especially requires the allocation of 
VHF television channels rather than UHF channels under Section 307 
(b) of the Communications Act because of the pre-1952 service to the 
State from VHF television stations located outside the State. 





Rule 3. 606(b) Is Co to Law to the Extent That It A 3 Onl 
One VHF Television Channel to New Jersey (at Newark) 
7. As the Commission recognized in the "Sixth Report and 
Order, " the allocation of television channels in Rule 3. 606(b), the 
"Table of Assignments, " must conform to the requirement of 
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8 
Section 307(b) of the Communications Act that broadcast facilities be 
distributed "among the several states and communities as to provide 
a fair, efficient, and equitable distribution of radio service to each 
of the same." It was also recognized in the "Sixth Report and Order" 
that the Commission has a continuing responsibility to see to it that 
broadcast facilities are distributed fairly, efficiently, and equitably 
among the states and communities. Thus, paragraph 13 of the "Sixth 
Report and Order" reads as follows: 


[6] 
"13. |The Communications Act of 1934, among other things 

establishes as a responsibility of the Commission the 'making 

_ available to all people of the United States, an efficient, nation- 
wide, radio service,' (Section 1), and the effectuation of the dis- 
tribution of radio facilities in such a manner that the result is 
fair, efficient and equitable and otherwise in the public interest 
from the standpoint of the listening and viewing public of the 

United States (Sections 303 and 307b). Our conclusion that these 

standards can best be achieved by the adoption of a Table of 

Assignments is based upon three compelling considerations: 

* * *," (1 (Part 3) RR 91:604) 

8. It is also clear that Section 307(b) of the Act requires that the 
standard of equitable, efficient, and fair distribution of broadcast facili- 
ties applies to transmission as well as to reception of broadcast ser- 
vice. Thus the Commission stated at paragraphs 78 and 79 of the 
"Sixth Report and Order": , 7 

"78, .* * * The DuMont view is that emphasis should be 
placed on locating the assignments, particularly VHF channels, 
so that the largest number of people will have television service 
but not necessarily that the largest number of communities should 

have one or more television stations of their own. 18/ * * * 





au 
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"79. The Commission, on the other hand, believes that 

on the basis of the Communications Act it must recognize the 

importance of making it possible with any table of assignments 

for a large number of communities to obtain television assign- 

ments of their own. In the Commission's view as many commun- 

ities as possible should have the opportunity of enjoying the ad- 

vantages that derive from having local outlets that will be re- 

sponsive to local needs. * * *" (Id. at 91:624) | 

9. As shown above, the assignment of VHF channels to New Jer- 
sey is, and was in 1952, adversely disproportionate to that State in re- 
lation to the other States. How, then, could the Commission justify 
its allocation of channels to New Jersey in 1952? It rejected the plea 
for more VHF channels for New Jersey on the basis of a prediction of 
success for UHF telecasting which has not materialized in New Jersey, 
as follows: | 
"195, In arguing that Section 307(b) of the Communications 
Act required the Commission to make separate and distinct as- 
signments of VHF and UHF channels, * * * They contend that 
since there are admitted differences between VHF and UHF tele- 
vision facilities, as in the case of FM and AM, the holding in the 
Easton case must be construed as requiring the Commission to 


assign the VHF and UHF facilities independently. 
* * ok ae 


[7] | 

"197. Because television is in a stage of early develop- 
ment and the additional consideration that the limited number 
of VHF channels will prevent a nationwide competitive television 
service from developing wholly within the VHF band, we are con- 
vinced that the UHF band will be fully utilized and that UHF sta- 
tions will eventually compete on a favorable basis with stations 
inthe VHF. The UHF is not faced, as was FM, with a fully 





7] 10 

matured competing service. In many cases UHF will carry the 

complete burden of providing television service, while in other 

areas it will be essential for providing competitive service. In 
view of these circumstances, we are convinced that stations in 
the UHF band will constitute an integral part of a single, nation- 

wide television service." (1 (Part 3) 91:664) 

10. It is of secondary importance in this pleading whether the 
Commission's action was lawful or wise in 1952. It is vastly important, 
however, that the facts which have emerged from five years of experi- 
‘ence under the Table of Assignments adopted in 1952 demonstrate con- 
clusively that Rule 3. 606(b) as it stands on the books today is contrary 
to Section 307(b) of the Communications Act: It does not distribute tele- 
vision channels fairly and equitably among the several states because 
New Jersey does not have more than one. VHF channel assigned to it. 
(And the one VHF channel assigned is located in the New York City 
Metropolitan Area so as to compel it, practically, to operate in many 
respects as a New York City station.) The failure of UHF to develop 
in such areas as New Jersey into a reasonably effective telecasting 
medium removes the only possible basis of legality for the present 
allocation of VHF television channels to the State of New Jersey. 

Move Channel 3 from Philadelphia to Atlantic City 

11. Although petitioner does not maintain that the assignment of 
one VHF channel to Atlantic City will in itself give the State of New Jer- 
sey all of the VHF channels to which it is fairly and equitably entitled 
under the law, petitioner maintains that the addition of a VHF channel 
to Atlantic City will be a step in the direction of curing the defect in 
Rule 3. 606(b) with respect to New Jersey, and is required in the public 


interest 


| [8] 
under the Communications Act. One of the results of the Commission's 
assignments of VHF channels to New York, New York, and Philadelphia, 





ti [9] 
Pennsylvania, at the expense of New Jersey is the fact that A VHF chan- 
nel may not now be assigned to Atlantic City in accordance with the 
Commission's technical Rules without making changes in existing VHF 
television assignments. (See attached engineering affidavit. ) As shown 
in the attached engineering affidavit, Channel 3 can be assigned to 
Atlantic City, if deleted from Philadelphia where it is presently as- 
signed, in compliance with the mileage separation rules of the Com- 
mission. 
SUMMATION 

12. The State of New Jersey, ranking 8th in population among 
the United States, has no television stations. (Station WATV, Newark, 
is only nominally a New Jersey station.) The absence of television sta- 
tions in New Jersey is the proximate result of the Commission's Table 
of Assignments (Rule 3. 606(b)), which assigned only 1 VHF channel 
(Newark) and 14 UHF channels to New Jersey - a State which was 
blanketed, many years before the 1952 allocation of channels, with 
VHF television signals from stations in New York City and Philadephia. 
Attempted UHF operations in New Jersey were discovered to be econ- 
omically hopeless because of the entrenched VHF coverage of the State. 

13. In proportion to relative population and size, the State of 
New Jersey has been unfairly and inequitably treated, contrary to law, 
in the allocation of VHF television channels among the States - especi- 
ally the neighboring States of New York and Pennsylvania. New York 
has allocated to it 19 VHF and 47 UHF channels; it has 18 VHF stations 
and 6 UHF stations in operation. Pennsylvania has allocated to it 11 
VHF channels and 48 UHF channels; it has 9 VHF stations and 15 UHF 
stations in operation. 

14. In the "Sixth Report and Order" of 1952, the a 
justified as fair and equitable under Section 307(b) of | 


[9] , 
the Communications Act the allocation of VHF channels to New York 
| 


| 
| 
| 
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and Pennsylvania at the expense of New Jersey on the ground that UHF 
would become a competitive service, in spite of pre-existing VHF ser- 
vice. The history of the past five years conclusively refutes the Com- 
mission's prediction of 1952, and the allocation of television channels 
to New Jersey is now clearly in violation of the law, which requires 
fair and equitable distribution of television facilities among the several 
states and communities. 

15. The addition of a VHF channel to Atlantic City would be a 
step toward curing the violation of law contained in the Table of Assign- 
ments. Because of the Commission's past allocations, no VHF chan- 
nel can be added to Atlantic City without deletion of a present VHF 
assignment. Channel 3 can be assigned to Atlantic City if deleted 
from Philadelphia. 

WHEREFORE, petitioner respectfully requests that the Commis- 
sion institute a rule making proceeding to amend the television Table 
of Assignments in Rule 3. 606(b)to. delete Channel 3 from Philadelphia, 
Pennsylvania, ins to add Channel 3 to Atlantic City, New Jersey. 

Respectfully submitted, 
DAVID E. MACKEY 


By /s/ Arthur W. Scharfeld 
/s/ Theodore Baron 


Scharfeld & Baron 
His Attorneys 


* * * 


February 27, 1957 


- 
Laat 
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VANDIVERE, COHEN and WEARN 
Consulting Electronic Engineers 
Washington, D. C. ! 


ENGINEERING STATEMENT IN SUPPORT OF PETITION 

TO AMEND SECTION 3.606 TABLE OF ASSIGNMENTS 

OF THE RULES OF THE FEDERAL COMMUNICA TIONS 

COMMISSION 

Jules Cohen, being first duly sworn, says that he is a member 
of the firm of Vandivere, Cohen and Wearn; that he is a professional 
engineer registered in the District of Columbia and the. Commonwealth 
of Virginia, and that his qualifications as an expert in engineering are 
a matter of record with the Federal Communications Commission. The 
firm of Vandivere, Cohen and Wearn has been retained by David E. 
Mackey, permittee of Television Station WOCN, Atlantic City, New 
Jersey, to provide engineering services relative to the assignment ofa 
VHF television channel to Atlantic City. 

An engineering study made on behalf of David E. Mactey indi- 
cates that a VHF channel may not be assigned to Atlantic City in ac- 
cordance with FCC Rules without making changes in existing VHF tele- 
vision assignments. The engineering study further indicates that Chan- 
nel 3 could be employed at Atlantic City in compliance with the mileage 
separation rules of the FCC if that channel is deleted from Philadelphia, 
Pennsylvania. | 

The Channel 3 assignments closest to Atlantic City (excepting 
Philadelphia) are at Hartford, Connecticut, where Travelers Insurance 
Company holds a construction permit, and 


[11] ! 
Norfolk, Virginia (WTAR-TV). The distance from Atlantic City to 
Hartford, Connecticut, is 190 miles, and the distance from Atlantic 
City to the site proposed for employment by Travelers Insurance 
| 








[11] 
14 

Company is 187 miles. The distance from Atlantic City to the WTAR- 
TV transmitter is 208 miles. The minimum separation requirement 
of the FCC Rules applicable to Zone 1, wherein Atlantic City, Hartford 
and Norfolk are located, is 170 miles. The closest adjacent channel 
operation is that of WMAR-TV operating on Channel 2 at Baltimore, 
Maryland. The distance from Atlantic City to Baltimore, Maryland, 
is approximately 115 miles--55 miles in excess of the minimum 
permitted spacing of 60 miles. 

/s/ Jales Cohen 

VANDIVERE, COHEN and WEARN 
Jurat dated February 20, 1957. 


[12] 
[Received March 12, 1957, FCC] 

OPPOSITION OF NATIONAL BROADCASTING COMPANY, 

INC. TO PETITION TO MOVE CHANNEL 3 FROM PHILA- 

DELPHIA TO ATLANTIC CITY, NEW JERSEY 

National Broadcasting Company, Inc. (NBC), licensee of Televi- 
sion Station WRCV-TV, Philadelphia, Pennsylvania, which operates 
on Channel 3, opposes the petition for rule-making filed by David E. 
Mackey on February 27, 1957, and requests that the petition be dis- 

The Mackey petition requests that the Commission eliminate 
Channel 3 from Philadelphia -- the 4th most populous market in the 
United States -- and that the channel be assigned to Atlantic City, New 
Jersey, the 147th market in the country. The population of the Phila- 
deiphia metropolitan area is 3, 671, 048 and the population of the Atlantic 
City metropolitan area is 132,399. The population of Philadelphia is 
2, 071, 605 and the population of Atlantic City is 61, 657. * 


* The source of market and population data used in this pleading is 
Sales Management of 1956 and the U. S. Census of 1950 unless other- 
wise indicated. . 


- * [14] 
15 
[13] : 

Channel 3 has been the source of commercial television service 
for the Philadelphia metropolitan area since September, 1941. The sta- 
tion operating on that channel, now known as WRCV-TV ‘ was the first 
in Philadelphia and has continuously afforded to viewers in parts of 
New Jersey, Delaware and Pennsylvania the NBC Television! Network 
service since that network service commenced. | 

At the present time, WRCV-TV provides more than 125 hours 
a week of television service to approximately 6, 321, 494 persons who 
reside within the Grade B contour of the station. 

Petitioner is a permittee of WOCN on Channel 52 at Atlantic 





City, New Jersey. This grant was originally made on January 7, 1953. 
Petitioner acquired the construction permit at a cost of slightly more 
than $10, 000 on April 24, 1954. (See File, BMPCT~-3631) | 


The Petition Is Based Upon Fallacious And Ilogical 


Premises And Should Be Dismissed 

The underlying thesis of this petition is that the. Commission's 
Table of Allocation (Section 3.606) violates Section 307(b) of the Com- 
munications Act because it fails to make separate allocation of VHF 
and UHF channels among the several states. This failure, petitioner _ 
says, has resulted in inequitable and illegal allocation of VHF channels. 
It is | 

[14] | 

worthy of mention that if petitioner is sustained, the whole structure 
of present day television is in jeopardy because it is based upon a 
Table of Allocations which allocates all channels (VHF and UHF) as 
a unit and not upon two plans - one for VHF and one for UHF. | 

Petitioner's argument is not a new one. It was thoroughly briefed, 
argued and considered prior to the issuance of the Sixth Report and 
Order. The Commission concluded in that Report as follows: 
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”, . . The Assignment Table proposed in the Third 
Notice and the Assignment Table adopted herein make a wide 
dispersal of both VHF and UHF channels among the states and 
communities. We must, however, reject the contention of the 


parties that Sec. 307(b) requires the Commission to treat VHF 
channels as completely different from UHF channels in making 


an Assignment Table. We think it clear that the fair, efficient 

and equitable distribution required by the Communications Act 

has reference to over-all distribution within any given radio 
service and not with respect to every type of station within 

a service. Federal Radio Commission v. Nelson Brothers 

Bond and Mortgage Company, 289 U.S. 266, at 281. In the 

case of television, stations operating in the UHF and VHF 
bands, although marked by distinguishing characteristics, will 
together constitute an integrated television service. We have 
concluded, therefore, that the requirements of the Act can best 
be met by an over-all Table of Assignments, which includes 
within its scope all channels which will be utilized in the tele- 
vision service." 1 RR 91:663 (Emphasis supplied) 

The authority of the Commission to adopt the nationwide alloca- 
tion plan contained in Section 3. 606 of its rules and the fact that this 
particular plan, which acknowledges different characteristics of UHF 
and VHF channels yet allocates all 


[15] | | 
channels (UHF and VHF) as a unit, is not in violation of Section 307(b) 
has been confirmed by the Court of Appeals for the District of Colum- 


bia. Peoples Broadcasting Company v. U.S., 209 F.2d 286 (1953); 
Logansport Broadcasting Corp. v. U.S., 210 F. 2d 24 (1954). 


The recent "deintermixture" proceedings relied upon by the peti- 
tioner in actuality support the proposition that VHF channels do not have 
to be considered separately for purpose of allocation. By its very 





a : [16] 
| 

nature "“deintermixture" connotes the removal of all or substantially 

all VHF channels from an area. The purpose is to foster the growth 
and development of UHF. One result, however, is the antithesis of 

an equitable allocation of VHF channels considered alone among the 
several states and communities. 

As the instant petition is grounded on an alleged violation of law 
and as that contention has been demonstrated to be erroneous, it is 
respectfully requested that the petition be dismissed. 2 

Assuming arguendo that the Commission does have an ‘obligation 
to equitably distribute VHF channels considered alone among the several 
states and communities, nonetheless, this petition should be dismissed, 
Petitioner argues that Pennsylvania has been more favorably treated 
than New Jersey. From this general argument he concludes that Phila- 
delphia (presumably because it is in Pennsylvania) should be deprived 


[16] 
of a VHF channel. This does not follow. 
Regardless of what petitioner might prove with —" to the 
general situation in the State of Pennsylvania, there is no surplusage 
of VHF assignments to Philadelphia. It might be well to recall that 
in devising its plan the Commission specifically stated that: 

. VHF can effectively cover large areas and VHF was 
used wherever possible in larger cities since such cities have 
broad areas of common interest... Thus the Commission con- 
cluded that in order to achieve an equitable distribution of facili- 
ties, metropolitan centers with their large aggregations of people 
should be assigned more VHF channels than seis os com- 
prising fewer people." 1 RR 91:621. . 
Philadelphia is the largest city in the State of Pennsylvania and it 

is the fourth largest in the country. Philadelphia has been no more 
favorably treated than several other smaller metropolitan areas. With- 
out attempting to be exhaustive the following tabulation is exemplary: 








Metropolitan No. of VHF 


Area | Assignments 
Philadelphia * 4 ** 


St. Louis 4 
Washington 4 
Minneapolis/St. Paul «4 
Denver 4 


* The Philadelphia metropolitan area includes Camden, Burlington 
and Gloucester Counties in New Jersey. 


** This includes a channel assigned to Wilmington, Delaware which 
provides service to the Philadelphia area. 


[17] 

Furthermore, the Commission gave serious consideration to as- 
signing another VHF channel to Philadelphia in its allocation decision 
contained in the Sixth Report. 1 RR 91:726--91:728. 

Thus, even if petitioner proved his point that Pennsylvania has 
been more favorably treated than New Jersey, the Commission could 
not conclude that the largest city in Pennsylvania should be deprived of 
a pioneer VHF station. 

Another contention upon which this petition is based is that because 
New Jersey is entitled to more VHF channels, a VHF channel should be 
assigned to Atlantic City which is in New Jersey. It is perfectly evi- 
dent that this conclusion does not follow as a matter of logic or com- 
mon sense. In the event that New Jersey is entitled to additional chan- 
nels, there could well be other locations for such channels within that 
state. A prima facie case for such other location is made by even a 
cursory examination of the population distribution. Atlantic City ranks 
11th in the state in terms of population. It is located in Atlantic County 
which aiso ranks 11th of twenty-one counties in that state. 

New Jersey probably has more television service available than 
any other state in the Union for much of the state receives service 
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from New York City or Philadelphia, or both. A substantial part of 
New Jersey lies within the metropolitan areas of New York City and 
Philadelphia. New Jersey | 


[18] 
has an allocation of 15 channels under the Commission's plan, One 
station, WATV, Newark, is in operation. In addition, there are four 
authorizations outstanding -- two of which are for channels assigned 
to Atlantic City. In this context the contention that the plan is inequit- 
able is without merit. | 
For the foregoing reasons it is respectfully nemanent that the 
petition for rule making be dismissed. 
Respectfully submitted, 
/s/ Thomas E. Ervin 
/s/ Joseph A. McDonald 
/s/ James E. Greeley 


* * * 


March 11, 1957 
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f the several States and not because Atlantic City.is, per se, entitled 

to a Philadelphia channel, or because petitioner has any animus against 

the licensee of Channel 3 in Philadelphia. The petition also makes 

| clear that Rule. 3. 606(b) is contrary to Section 307(b) of the Communi- 

cations Act as of the present time regardless of whether it was lawful 
or unlawful in 1952. Nor does the petition attack the Commission's 
authority to distribute television channels by rule making since, of 
course, the petition itself invokes the rule making power of the Com- 
mission. Petitioner's reference to the recent deintermixture pro- 
ceedings pointed out that the Commission has, in those proceedings, 
recognized that UHF has not been a competitively or reasonably equal 
broadcasting facility in comparison with VHF in areas served by VHF 
stations established before, or contemporaneously with, UHF stations 
and assignments, 

4. The artful statements in the opposition can not change the fact 

that the petition is not an attack on the entire television Table of Assign- 
ments or the Commission's powers, but 


[23] 
is limited to the peculiar situation prevailing in the New Jersey-New 
York-Pennsylvania area in which the entire State of New Jersey has 
been unlawfully sacrificed to the cities of New York and Philadelphia 
and the States of New York and Pennsylvania. Nor does the contention 
in the opposition that Philadelphia is not as favorably treated as some 
smaller communities with respect to distribution of VHF assignments 
change the inequitable fact that the one city of Philadelphia in the State 
of Pennsylvania has more television stations than the entire State of 
New Jersey because it has more VHF assignments. 
5. The possibility of allocating a VHF channel to some other 

New Jersey city than Atlantic City is irrelevant here. However, it 
should be noted in passing that there has been evidenced more than 
adequate "demand" (under Section 307(b) of the Communications Act) 
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in Atlantic City to justify the requested assignment of Channel 3 in view 
of the two outstanding construction permits for UHF stations in Atlantic 
City and the past operation of one (UHF) television station in Atlantic 
City - which had to be discontinued for competitive reasons. : 
WHEREFORE, petitioner requests that the opposition of the 
National Broadcasting Company, Inc. be denied and the requested 
rule making proceeding be instituted. i 
Respectfully submitted, | 
DAVID E. MACKEY _ 
By /s/ Arthur W. Scharfeld 
/s/ Theodore Baron | 


Scharfeld & Baron 
His Attorneys 


* *k * 


March 18, 1957 
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FCC 57-1082 49682 
MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioner Ford abstaining from voting. 

1. The Commission has before it for consideration a petition 
filed February 27, 1957, by David E. Mackey, permittee of UHF Sta- 
tion WOCN, on Channel 52 in Atlantic City, New Jersey, requesting 
rule making to amend the Table of Assignments contained in Section 
3. 606 of the Rules and Regulations to shift Channel 3 from Philadelphia, 
Pennsylvania, to Atlantic City. On March 11, 1957, an opposition to 
the subject petition was filed by National Broadcasting Company, Inc., 
licensee of Station WRCV-TV on Channel 3 in Philadelphia, and on 
March 18, 1957, petitioner filed a reply to NBC's opposition. 
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2. In support of its proposal, petitioner submits that there are 
no television stations in New Jersey except Station WATV on Channel 13 
at Newark, and that this station is in reality a New York City station 
since it is so considered by the broadcasting industry and its trans- 
mitter and sales office are located there. It asserts that this lack of 
television facilities in New Jersey has resulted from the failure of 
the Commission to allocate to the State a fair and equitable share of 
VHF channels; that under the Table of Assignments adopted in 1952 
the allocation of 14 UHF channels and but one VHF channel to New Jer- 
sey was claimed to be justified on the ground that UHF would become 
a competitive service, in spite of pre-existing VHF service to the 
State from stations in New York City and Philadelphia; that the history 
of the past five years demonstrates that UHF cannot develop in areas, 
such as New Jersey, which are blanketed by VHF signals from nearby 
states, and that the Table of Assignments, insofar as it is based on 
this assumption with respect to the New Jersey assignments, is in 
violation of Section 307(b) of the Communications Act. Petitioner urges 
that the addition of a VHF assignment to Atlantic City would represent 
a step toward fair and equitable treatment of New Jersey in the distri- 
bution of television channels, and that while 2 VHF channel cannot be 
added to Atlantic City without the deletion of a VHF assignment, it 
would be technically feasible to assign Channel 3 to Atlantic City if 
the channel is deleted from Philadelphia. | 


[26] 

3. In opposition to the proposal, NBC submits that the proposed 
shift of Channel 3 from Philadelphia to Atlantic City involves the elim- 
ination of a television station on Channel 3 in Philadelphia which has 
continuously served parts of New Jersey, Delaware and Pennsylvania 
since September of 1947 and the deletion of a station from the 4th rank- 
ing market in the country in order to assign Channel 3 to the 147th mar- 
ket in the country. 1/ It asserts that there is no merit to petitioner's 


s 
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contention that Section 307(b) of the Communications Act requires VHF 
and UHF channels to be allocated separately, and that the courts have 
confirmed the Commission's authority to adopt rules based on an allo- 
cation plan which allocates VHF and UHF channels as a unit even though 
different characteristics for them are recognized. NBC urges that 
even if VHF channels were required to be allocated separately, no 
grounds exist for depriving Philadelphia -- the largest city in Pennsyl- 
vania and the fourth largest in the country -- of one of its three com- 
mercial VHF channels; and that even if New Jersey were entitled to 
additional VHF channels, as petitioner claims, it does not necessarily 
follow that a VHF channel should be allocated to Atlantic City, which 
ranks 11th in New Jersey in size. NBC adds that a substantial part 

of New Jersey lies within the metropolitan areas of Philadelphia and New 
York City and that since much of the State receives service from sta- 
tions in New York City or Philadelphia, or both, more television ser- 
vice is probably available in New Jersey than in any other State. 

4. In reply to NBC's opposition, petitioner argues that its basic 
claim of unfair, inequitable and unlawful treatment of New Jersey in the 
allocation of television channels among the several states has not been 
met; that its request for rule making is based on this claimand not 
because Atlantic City is entitled, per se, to a Philadelphia channel; 
that its petition does not attack the entire Table of Assignments nor 
the Commission's powers but is limited to the peculiar television situa- 
tion prevailing in the New Jersey-New York-Pennsylvania area, where 
New Jersey has been unlawfully sacrificed to New York City and Phila- 
delphia and their respective States. It notes that Philadelphia has 
more television stations than the entire State of New Jersey because 
it has more VHF assignments, and it claims that the possibility of 
allocating a VHF channel to a New Jersey city other than Atlantic City 
is irrelevant here. It also notes that the two outstanding UHF con- 
struction permits for UHF stations in Atlantic City and the past opera- 
tion of one UHF station in Atlantic City are adequate evidence of 
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"demand" under 307(b) of the Act for a local outlet to justify adoption 
of its proposal, 

5. Last June, following an intensive study of the serious televi- 
sion problems which have arisen since the present television allocation 
plan was adopted in 1952 and after consideration of a vast number of 
proposals for solving these problems, the Commission released its 
Report and Order in Docket No. 11532, outlining a long-range program 
designed to improve the overall television allocation structure and to 
achieve more fully the objectives of the Sixth Report and Order and 
the requirements of the Communications Act. Since, as a part of this 
long-range program, a thorough study of the possibilities of ultimately 
using the UHF band exclusively, or ina major portion of the United 
States, for television was planned and the study and 


1/ NBC's source of this market data is the U. S. Census of 1950 and 
Sales Management of 1956. The 1950 Census indicates that Philadelphia 
is the 4th ranking metropolitan area and Atlantic City the 129th. 


[27] 
implementation of such a program would necessarily take a number of 
years, the Commission also gave consideration to what action might 
be taken in the interim to improve opportunities for more effective 
competition among a greater number of stations. Accordingly, we 
have since that time pursued a policy of instituting rule making pro- 
posals requesting channel changes in particular areas and communities 
which appear to provide greater opportunities for television growth 
and for effective competition among a greater number of stations in the 
interim, pending a completion of our long-range study. | 

6. We have examined the subject proposal and the arguments of 
the parties with respect thereto, and we do not believe that it is one 
upon which the institution of rule making is warranted. Petitioner's 
proposal to obtain a VHF channel assignment for Atlantic City is de- 
pendent upon deleting Channel 3 from Philadelphia upon which a station 
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is and has been operating for many years. Philadelphia, with a 1950 
population of 2,071,605, and. a metropolitan area population of 
3, 671, 648, is the fourth largest market in the country and has been 
assigned three commercial VHF and four UHF channels, one of which 
is reserved for educational use. Stations are operating on the three 
VHF channels and on the UHF channel reserved for educational use. 
7. The scarcity of local television outlets in New Jersey and in 





other areas presents a problem which we are seeking to solve in our 


long-range program for improvement in the television allocation struc- 
ture. However, we do not believe that at this time, when we are pur- 
suing the objective of improving the competitive situation in as many 
communities and areas as possible so as to make more and better 
television available to the public, we would be justified in removing a 
television channel from a city of the size and importance of Philadelphia, 
where it is meeting the public need for service and is necessary to the 
maintenance of a healthy and effective competitive situation among the 
stations and networks in that market in order to provide a local outlet 
in Atlantic City, which is much smaller in size (61, 657 population) 
and in a smaller market (1950 metropolitan area population, 132, 399, 
the 129th ranking market), particularly when we consider that there is 
no other VHF station in the Atlantic City area with which a Channel 3 
station could compete on an equal basis and that Atlantic City receives 
service from the three Philadelphia stations on Channels 3, 6 and 10 
and from the Channel 12 station at Wilmington, Delaware. In our view, 
this proposal neither presents a practical remedy for alleviating the 
difficulties which have hindered the establishment of local television 
outlets in New Jersey and Atlantic City nor serves the public interest by 
creating improved opportunities for effective competition among a greater 
number of stations. ! 
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8. In view of the foregoing, IT IS ORDERED, That the above- 
described petition of David E. Mackey of Atlantic City, New Jersey, 
IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 
Mary Jane Morris 

(SEAL) Secretary 
Adopted: September 25, 1957 


Released: September 30, 1957 
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(i) 
QUESTION PRESENTED 


By stipulation of all parties, approved by the Court and filed, 
the question presented in this case is as follows: : 


To determine whether the Federal Communications Commission 
was arbitrary and capricious, and violated Sections 303(f), 303(r), 
and 307 (b) of the Communications Act of 1934, as amended, Sections 
4(d) and 6(d) of the Administrative Procedure Act, and Commission 
Rules 1.701, 1.702, and 1.729, by denying petitioner's request for the 
institution of a rule making proceeding to determine whether the table 
of television channel assignments in Commission Rule 3. 606(b) should 
be amended so as to delete television channel 3 from Philadelphia, 
Pennsylvania, and to add channel 3 to Atlantic City, New Jersey. * 








* None of the parties hereto concedes the correctness of any factual or legal premises implicit in this 
formulation of the issue. 








JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE . 
STATUTES AND REGULATIONS INVOLVED 
STATEMENT OF POINTS . . . . 
SUMMARY OF ARGUMENT 


ARGUMENT « «© + &© © #» &® &% @& «& 


I, The Commission arbitrarily disregarded Sections 
303(f) and 303(r) of the Communications Act 
in refusing to institute the rule making proceeding 
requested by petitioner ‘ = & #8 & 


The Commission arbitrarily denied petitioner the 
right to petition for issuance, amendment, or 
repeal of a rule, and to have a written denial 
stating the grounds thereof, under Sections 4(d) 
and 6(d) of the Administrative Procedure Act 
and Commission Rules 1,701, 1,702, and 1.729, 


A. The Commission did not rule on petitioner's 
allegation that the present Rule 3.606(b) vio- 
lates Section 307 (b) of the Communications 
Act, with regard to the allocations of tele- 
vision channels to the State of New Jersey 


The Commission's order is based on facts 
not of reccrd and beyond the Commission's 
“expertise”, with respect to television sta- 
tion and network competition and #s signifi- 
cance in Philadelphia and Atlantic City. 


The Commission's order is based on an un- 
supported statement that petitioner's proposal 
isnot practical . . . »« « « 


The Commission's order is based partly on 
the unwarranted assumption that a better 

solution of the New Jersey problem may be 
discovered in several years. * 6 


The Commission's order capriciously considers 

the Commission's policy of promoting competition 
between VHF stations with the “scarcity” of New 
Jersey VHF channels, rather than with the violation 
of Section 307(b) resulting from the scarcity, . 


CONCLUSION . 


SUPPLEMENT . « . 
Statutes Involved ; 


Communications Act of 1934, as amended 
Administrative Procedure Act. .  . 
Regulations Involved “6 © * 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,239 


DAVID E. MACKEY, 
Petitioner, 
Vv. 


UNITED STATES OF AMERICA 
d 


FEDERAL COMMUNICATIONS COMMISSION, 
Respondents, 

NATIONAL BROADCASTING COMPANY, INC., 
Intervenor. 


PETITION TO REVIEW ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 





BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This case involves a petition for review of a Memorandim Opinion 
and Order of the Federal Communications Commission (hereinafter 
Commission") (R. 25-27), released September 30, 1957, denying peti- ‘a | 
tioner's request (R. 2-11) that the Commission institute a rule making ¢ 
proceeding to amend its table of television channel assignments in its 
Rule-3.606(b) so as to delete television channel 3 from Philadelphia, _ 


oD, » ow ~~ omy, ae ae een” 


4 
WN 








2 


Pennsylvania, and to add television channel 3 to Atlantic City, New 
Jersey. The request was filed with the Commission pursuant to Sections 
303(f) and 303 (r) of the Communications Act of 1934, as amended, Rules 
1.701 and 1.702, and Section 4(d) of the Administrative Procedure Act. 


The Petition for Review was filed in this Court on November 29, 
1957, pursuant to Section 402 (a) of the Communications Act of 1934, 
(47 U.S.C. Sec. 402(a)), as amended, and Section 10 of the Administra- 
tive Procedure Act (5 U.S.C. 1009). 


STATEMENT OF THE CASE 


On February 27, 1957, Mackey filed a petition with the Commis- 
sion requesting that a rule making proceeding be instituted to amend the 
table of assignments of television channels contained in Rule 3. 606(b) to 
delete channel 3 from Philadelphia, Pennsylvania, and to add channel 3 


to Atlantic City, New Jersey. (R. 2-11) The petition was based on 
the allegations of fact and law summarized below. 


The State of New Jersey has no television stations except Station 
WATV, Newark, which is nominally a New Jersey station but, in reality, 
is a New York station. Station WATV is located in the New York City 
Metropolitan Area, its sales office is located in New York City, and the 
Station is regarded as a New York Station by the broadcasting industry. * 
{R. 2-3) 


The lack of television stations in New Jersey is the proximate 
result of the allocation of television channels in the Commission's Table 
of Assignments in Rule 3.606(b). (R. 3-4) 


(a) The Commission adopted Rule 3.606(b) in 1952 and thereby 
assigned 14 UHF television channels (and one VHF channel, used by 
Station WATV) to New Jersey, a State blanketed many years before 1952 
with VHF television signals from stations located in adjoining States - 

: a 


The transmitter ison top of the‘Empire State Building.-™ eA mn 
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primarily, stations in New York, New York, and Philadelphia, Pennsyl- 
vania, (R. 4) In its 1952 "Sixth Report and Order" adopting Rule 3. 606(b), 
the Commission rejected requests for the assignment of additional VHF 
channels to New Jersey, and pessimistic predictions for television broad- 
casting in the State if VHF channels were not added, by stating in effect 
that UHF channels would be utilized effectively in New Jersey, (R. 3-4, 
6-7). Recent "deintermixture" proceedings make it clear that the 
Commission now recognizes that UHF has not been satisfactorily utilized 

in areas served by VHF stations established before, or contemporaneous- 
ly with, UHF stations and assignments. (R. 4) | 


' 
{ 


(b) The State of New Jersey does not lack television stations be- 
cause there have been no potential broadcasters. Two UHF stations 
were constructed and operated in the State but ceased operations because . 
of economic losses and competitive hopelessness. Two UHF construction 
permits for stations in the State have been relinquished, and three con- 
struction permits (including petitioner's) are outstanding. (R. 3) 


In contrast to the allocation of 1 VHF and 14 UHF channels to the 
State of New Jersey, the neighboring State of New York has allocated to 
it 19 VHF and 47 UHF channels, while the neighboring State of Pennsyl- 
vania has allocated to it 11 VHF channels and 48 UHF channels. New 
York has 18 VHF stations (including two stations sharing time, but not 
including WATV), and 6 UHF stations (including one satellite station) in 
operation. Pennsylvania has 9 VHF stations and 15 UHF stations in 
operation. (R. 3) | 

| 

There is no reasonable basis for the severe disproportion in the 
allocation of VHF channels among the States of New Jersey, New York, 
and Pennsylvania. According to the 1950 U.S. Census, New York rank- 
ed Number 1 among the States in population with 14, 830, 192 people; Penn- 
sylvania ranked Number 3 with a population of 10, 498, 012; and New 
Jersey ranked Number 8 with a population of 4, 835, 329. Thus, the 
population of the State of New Jersey is approximately one-half the. 
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population of the State of Pennsylvania, and approximately one-third the 
population of the State of New York. In area, New Jersey has 7,836 
square miles, Pennsylvania has 45, 333 square miles, and New York has 
49,576 square miles. Thus, New Jersey is approximately one-sixth the 
size of Pennsylvania, and is between one-sixth and one-seventh the size 
of New York. (R. 4) 


Rule 3. 606(b) is contrary to Section 307 (b) of the Communications 
Act of 1934, which requires fair, efficient, and equitable distribution of 
broadcasting facilities among the several states and communities, to the 
extent that it assigns only one VHF television channel to New Jersey (at 
Newark). (R. 5-7) 


{a} The standard of Section 307 (b) governs the Table of Assign- 
ments in Rule 3. 606(b), as the Commission expressly recognized in 
adopting the Rule in 1952. (R. 5) 


(b) The State of New Jersey was assigned a disproportionately 


small number of VHF television channels by Rule 3. 606(b) in comparison 
with other states. (R. 4) 


(1) The Commission in 1952 held that the disproportionately 
small number of VHF channels for New Jersey was compatible with Sec- 
tion 307 (b) of the Communications Act because UHF could compete and 
exist successfully with VHF in such areas as New Jersey. (R. 3-4, 6-7) 


(2) Regardless of the validity or invalidity of the Commission's 

original judgment that UHF would succeed in New Jersey, the experience 
of the last five years has proved in fact that New Jersey has no television | 
stations because of the present distribution of television channels to the 
State in Rule 3.606(b). Therefore, Rule 3. 606(b) as it stands onthe 
books today is contrary to Section 307 (b) of the Communications Act: it 
does not distribute television channels fairly and equitably among the 
several states because New Jersey does not have assigned to it more 

_ than the one VHF channel (which is, practically, a New York channel). 
(R. ‘5-6, -F)- ee. a oa be Pr mn 
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In conclusion, the Mackey petition made a technical showing that 
VHF Channel 3 could be assigned under the Commission's Rules to 
Atlantic City, New Jersey, if it were deleted from Philadelphia, Penn- 
sylvania, and would bring Rule 3. 606(b) towards compliance with Section 
307 (b) of the Communications Act of 1934. (R. 10) i 


The Commission denied Mackey's petition and refused to institute 
rule making proceedings to determine whether Channel 3 should be moved 
from Philadelphia, Pennsylvania, to Atlantic City, New Jersey, because 

'* * * we do not believe * * * we would be justified 
in removing a television channel from a city of the 
size and importance of Philadelphia, where it is eee 
necessary to the maintenance of a healthy and effec- 
tive competitive situation among the stations and net- 
works in that market in order to provide a local out- . 
let in Atlantic City * * * particularly when * * * 
there is no other VHF station in the Atlantic City | 
area with which a Channel 3 station could. | on 
an equal basis * * *." (R. 27) 

On March 11, 1957, the National Broadcasting Company, Inc. , the 
present licensee on channel 3 at Fhiladelphia and Intervenor herein, 
filed an opposition (R. 12-19) to the above-described petition of Mackey, 
alleging that (1) Philadelphia is bigger than Atlantic City; (2) the Phila- 
delphia station on channel 3 has been operating since 1941 and broadcasts 
NBC network programs; (3) the Commission rejected in 1952, in the 

"Sixth Report and Order", the contention that Section 307 (b) of the Com- 
munications Act requires VHF and UHF channels to be allocated sepa- 

: 
rately; (4) the Commission's rule making power has been judicially held 
to extend to allocating television channels geographically; (5) the recent 
"deintermixture" proceedings "connotes" the removal of all or substan- f 
tially all VHF channels from "an area"; and (6) even if Mackey's ia ‘ 
were sound, Philadelphia would be unfairly treated if it were deprived of 
one of its VHF channels, and there might be better places than Atlantic & 
City within New Jersey to which channel 3 could be allocated. | 


at. 


On March 18, 1957, Mackey replied to the said opposition, Ps 
ig it to be generally irrelevant to the ¢ arguments of idan (R. 21) 
oe a - i 


6 
STATUTES AND REGULATIONS INVOLVED 


The Statutes involved in this appeal are the Communications Act 
of 1934, as amended, and the Administrative Procedure Act. The Re- 
gulations involved are those of the Federal Communications Commission. 
The pertinent provisions thereof are printed in the Supplement hereto. 


STATEMENT OF POINTS 


I. The Commission arbitrarily disregarded Sections 303 (f) and 
303 (r) of the Communications Act by failing to institute a rule making 
proceeding in the face-of petitioner's prima facie showing that Rule 
3.606 (b) is contrary to Section 307 (b) of the Communications Act with 
respect to the assignment of VHF television channels to the State of New 
Jersey, and that the change of rule proposed would comply with, and 
effectuate,Section 307 (b). 


Il. The Commission arbitrarily denied petitioner the right to 
petition for issuance, amendment, or repeal of a rule, and to have a 


written denial of a request for rule making stating the grounds thereof, 
as provided in Sections 4(d) and 6(d) of the Administrative Procedure 
Act and Commission Rules 1.701, 1.702, and 1.729, as follows: { 


(A) The Commission failed to rule on petitioner's allegation 
that the present Rule 3. 606(b) violates Section 307 (b) of the Communi- 
cations Act, with regard to the allocation of television channels to the 
State of New Jersey. yf 


(B) The Commission based its denial of rule making on - 
purported facts not of record and beyond the Commission's "expertise" __, 
with respect to television station and network competition and its mean- 

4 ing and significance in Philadelphia and Atlantic City. 


a. Sita 
“ 


> (C) The Commission denied petitioner's request for rule making - 


as impractical, without factual or reasoned support for such conclusion, 
wm ~~ « 
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(D) The Commission based its denial of rule making on the 
ground that the change of rule advocated by petitioner is not ideal and 
that the Commission might in several years discover a better change of 
Rule 3. 606(b). no 

Ill. In denying the requested rule making, the Commission arbi- 
trarily compared (adversely to petitioner) its avowed policy of stimulat- 
ing competition in television broadcasting with the "scarcity" of VHF 
television channels in New Jersey, rather than with the violation of Sec- 
tion 307 (b) of the Communications Act resulting from the failure of the 

_ Commission to assign VHF channels to New Jersey. This specious 
reasoning process resulted from the failure of the Commission, stated 
above, to rule on petitioner's allegation that the allocation of television 
channels to the State of New Jersey in Rule 3. 606(b) violates Section 
307 (b) of the Act. : 
| 


| 
i 


SUMMARY OF ARGUMENT | 


Petitioner has asked the Commission for a hearing - a rule making 
hearing, and has been denied its request. Consequently, petitioner now 
asks the Court to reverse and remand the subject order of the Commission 
for further and lawful consideration of petitioner's request for a hearing; 
petitioner is not asking the Court to review the substantive merit of the 
specific proposed change of cae 3. 606 (b). 


| 

The Commission has the — duty under Section 303 (f). and 308 (r) 
of the Communications Act to adopt and change its rules in order to carry 
out the provisions of the Act. Section 307 (b) of the Act requires that 
broadcasting facilities be distributed fairly, efficiently, and equitably 
among the several states and communities. This standard is expressly 
a basis for the table of television assignments (among the states and 
communities) contained in Rule 3. 606 (b). | 


The Commission recognized, when it adopted the table of assign=_ 
ments in 1952,. that the allocation. of only. one VHF'channel to-New 3 Jersey 





‘ 
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~ ,, Thus, the order complained of neither agrees nor disagrees with 


8 


complied with the standard of Section 307 (b) of the Communications Act 


only because the 14 UHF channels also assigned to the State "would work." 


The Commission's order to which objection is made in this case recog- 
nizes that UHF has not worked - at least in New Jersey. It follows that 
the present allocation of only one VHF channel to New Jersey (used es- 
sentially as a New York channel) is now contrary to the equitable dis- 
tribution requirements of Section 307 (b) of the Communications Act - 

in view of the greater number of VHF assignments to neighboring states. 
It also follows that, if one VHF channel assignment for New Jersey is 
inadequate, the assignment of a second VHF channel to New Jersey must 
bring Rule 3. 606(b) toward compliance with Section 307 (b) of the Act. 


The Commission's subject order does not deny petitioner's allega- 
tion that the assignment of only one VHF channel to New Jersey is now 
contrary to Section 307 (b) of the Communications Act, nor does it deny 
that the assignment of a second VHF channel would bring Rule 3. 606 (b) 
toward compliance with Section 307(b). The order in effect, merely 
expresses the desire that some other method of rectifying the error will 
be forthcoming in the indefinite future, and that such method will avoid 
any diminution of competition in Philadelphia on channel 3. This con- 
stitutes arbitary action by the Commission which must be reversed. f 


- mere ieee eee 
ee 


I 


Awe, 


Mackey's rights to petition for a change in Rule 3. 606(b) and, in 
the case of a denial, to receive a written statement of the grounds for ¢ 
denial, are established by Sections 4(d) and 6(d) of the Administrative 
Procedure Act, and by Commission Rules 1.701, 1.702, and 1.729. 
These rights include the corollary right to reasonable, non-arbitrary, ¢ 
and responsive consideration of any petition for a change of rules and 
the same type of bona fide expression of reasons for denial. The Com- 
mission has not accorded petitioner such rights. 


cs 
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petitioner's basic contention that Rule 3. 606(b) is presently contrary to 
the provisions of Section 307 (b) of the Communications Act. | 


Thus, the order complained of states without factual foundation the 
"importance of Fhiladelphia" as compared with Atlantic City, and finds 
that the continued use of channel 3 at Fhiladelphia by NBC is "necessary 
to the maintenance of a healthy and effective competitive situation among 
the stations and networks in that market * * **.. 


Thus, the order complained of finds that petitioner's _—" 
change in Rule 3. 606(b) is not "practical", without explanation. 


Thus, the order complained of assumes without reason that a better 
solution to the New Jersey allocation problem may be oan iain in the 
indefinite future. 

The Commission has, it says in the order complained of, a policy 
of promoting competition among television stations and networks. In 
reaching its ultimate decision on petitioner's request for the institution 
of a rule making hearing or proceeding, the Commission has compared 
the relative merits of applying its policy of promoting competition (in - 
Philadelphia, on the basis of assumed facts) on the one hand, with the 
"scarcity" of VHF television channels in New Jersey, on the other hand. 
This is not responsive to petitioner's pleading to the Commission. It 
is necessary, for fair consideration under the law, that the Commission 
decide (1) the validity of petitioner's allegation that the allocation of 
channels to New Jersey in Rule 3. 606(b) is contrary to Section 307 (b) of 
the Communications Act; and (2) if Section 307 (b) is violated, then, 
Perhaps, the Commission might consider what to do in light of its policy 
of promoting competition in television broadcasting. 
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ARGUMENT 


Petitioner emphasizes that all it is seeking from the Commission 
at this time is a hearing - a rule making hearing. Consequently, this 
honorable Court is not being asked to review the substantive merit of 
the specific change of rule proposed by petitioner, or to substitute its 
discretion for that of the Commission. The Court is being asked to 
determine that the Commission, for the reasons set forth below, has 
been arbitrary and unlawful in refusing to accord petitioner a rule 
making hearing. 


I. 
The Commission arbitrarily disregarded Sec- 
tions 303 (f) and 303 (r) of the Communications 
Act in refusing to institute the rule making 
proceeding requested by petitioner. 

Sections 303(r) and 303 (f) of the Communications Act require 
that the Commission shall, as public convenience, interest, or neces- 
sity requires, adopt such rules as are necessary to carry out the pro- 
visions of the Act. One of the provisions of the Act is Section 307 (b), 
requiring the Commission to distribute broadcasting facilities (includ- 
ing television channels) fairly, efficiently, and equitably among the 
several states and communities. 


The Commission recognized when it adopted Rule 3.606 (b) - the 
table of assignments of television channels among the states and com- 
munities - that the administrative standard of Section 307(b) must be 
adhered to in the substantive provisions of the table of assignments. 
Thus, paragraph 13 of the "Sixth Report and Order" of the Commission 
(1952) stated: 


"13. The Communications Act of 1934, among 
other things establishes as a responsibility of the 


Commission the 'making available to all people of a 


the United States, an efficient, nationwide, radio a 


Ps service,” (Section 1), and the effectuation of the fn” 


Te ON A a ON ee ee OR OR A 


as 


il 


distribution of radio facilities in such a manner 
that the result is fair, efficient and equitable 
and otherwise in the public interest from the 
standpoint of the listening and viewing public of 
the United States (Sections 303 and 307b). Our 
conclusion that these standards can best be eq 
achieved by the adoption of a Table of Assign-.. .. | 
ments is based upon three compelling considera- 
tions: * * *." (1 (Part 3) Pike and Fischer, | 
Radio Regulation 91:604) : 
It is also clear that Section 307 (b) of the Act requires that the 
standard of equitable, efficient, and fair distribution of broadcast 
facilities applies to transmission facilities as well as to reception of 
broadcast service. Thus the Commission stated at eeu 78 and 


79 of the "Sixth Report and Order": 


"78, * * * The DuMont view is that em- 
phasis should be placed on locating the assign- 
ments, particularly VHF channels, so that the. 
largest number of people will have television: 
service but not necessarily that the largest 
number of communities should have one or more 
television stations of their own. * * * 


"79. The Commission, on the other hand, 
believes that on the basis of the Communications 
Act it must rec e the importance of making 
it possible with any table of assignments for a | 
large number of communities to obtain television | 

ssignments of their own. In the Commission's 
— as many communities as possible should 
have the opportunity of enjoying the advantages __ 
that derive from having local outlets that will be 
responsive to local needs. * * *" (Id. at 91: 
624. Emphasis supplied.) 





As shown above in the Statement of the Case, the assignment of 
VHF channels to New Jersey is, and was in 1952, adversely dispro- 
portionate to that State in relation to the other States. How, then, _ 
could the Commission justify its allocation of channels to New Jersey 
in 1952? It rejected the plea for more VHF channels for New Jersey 
(and other locations) on the basis of a prediction of success for UHF ee | 
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telecasting which has not materialized in New Jersey, as follows: 


195. In arguing that Section 307 (b) of the 
Communications Act required the Commission 
to make separate and distinct assignments of 
VHF and UHF channels, * * * They contend that 
since there are admitted differences between 
VHF and UHF television facilities, as in the 
case of FM and AM, the holding in the Easton 
case must be construed as requiring the Com- 
mission to assign the VHF and UHF facilities 
independently. 

x* * * * 


"197. Because television is in a stage of 
early development and the additional considera- 
tion that the limited number of VHF channels 
will prevent a nationwide competitive television 
service from developing wholly within the VHF 
band, we are convinced that the UHF band will 
be fully utilized and that UHF stations will 
eventually compete on a favorable basis with 
stations in the VHF. The UHF is not faced, as 
was FM, with a fully matured competing service. 
In many cases UHF will carry the complete 
burden of providing television service, while 
in other areas it will be essential for providing 
competitive service. In view of these circum- 
stances, we are convinced that stations in the 
UHF band will constitute an integral part of a 
single, nationwide television service." (1 (Part 
3) Pike and Fischer, Radio Regulation 91:664. 
Emphasis supplied. ) 


The Commission's order complained of herein implies that the 

table of assignments in Rule 3.606 (b) is not in compliance with Section 
307 (b) of the Communications Act. (R. 25-27, especially paragraphs 
5-7.) With respect to New Jersey, as shown in the Statement of the 
Case, it is clear that UHF channels have not become useful media of 

: television broadcasting, leaving the State with but one useful (VHF) 

y channel and that is allocated in such manner as to become a New York 

> channel. 
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It is of secondary importance in this proceeding whether the 
Commission's adoption of Rule 3.606(b) was lawful or wise in 1952. 
It is extremely important, however, that the facts which have emerged 
from five years of experience under the table of assignme nts in Rule 
3.606(b) demonstrate conclusively that the Rule as it stands on the 
books today is contrary to Section 307 (b) of the Communications Act. 
It does not distribute television channels fairly and equitably among 
the several states because New Jersey does not have more than one 
VHF channel assigned to it. (Compare the number of VHF channels 
assigned to the neighboring states of New York and Pennsylvania.) 


The Commission's order complained of does not controvert 
petitioner's allegations that Rule 3.606(b) does not comply with Section 
307 (b) of the Act, and that the assignment to New Jersey of a second 
VHF channel, as proposed by petitioner, would be a step toward recti- 
fying the legal error. Nevertheless, the Commission has refused to 
accede to petitioner's request merely for a hearing on the subject for 
reasons which do not, in any sense, excuse the failure of the Commis- 
sion to adhere to the law as expressed in Sections 303 (f) and 303 (2) of 
the Communications Act. | 





It is, perhaps, unnecessary to belabor the proposition that the 
Commission has a continuing legal obligation under the rule making 
provisions of the Communications Act to adopt and modify rules to 
effectuate the substantive provisions of the Act. However, the Court's 
- attention is invited to the statement of the Supreme Court in National 
Broadcasting Co. v. United States, 319 U.S. 190, 225, involving the 
Commission's network rules: 


"If time and changing circumstances reveal that 
the ‘public interest’ is not served by application | 
of the Regulations, it must be assumed that the | 
Commission will act in accordance with its statu-| 
tory obligations." | 











14 


Along the same line, United States v. Storer Broadcasting Co., 351 
U.S. 192, involving the Commission's multiple ownership rules, states 
at page 205 that a petitioner can initiate a change of rule by filing 
papers setting forth reasons, sufficient if true, to justify a change of 
the rules. As stated above, when petitioner's pleading to the Commis- 
sion is considered as on demurrer — as it must be, in the absence of 
any denial of petitioner's allegation by the Commission — the petitioner 
must be afforded rule making which, prima facie, would carry out the 
requirements of Sections 303 (f), 303 (r) and 307 (b) of the Communica- 
tions Act. 


OU 
The Commission arbitrarily denied petitioner 
the right to petition for issuance, amendment, 
or repeal of a rule, and to have a written de- 
nial stating the grounds thereof, under Sections 
4(d) and 6(d) of the Administrative Procedure 
Act and Commission Rules 1.701, 1.702, and 
1.729. 

The above-cited provisions of the Administrative Procedure Act 
and of the Commission's Rules form a scheme of procedure which con- 
fers upon any petitioner for rule making the right to fair, reasonable, 
and unarbitrary consideration of his request and, in the case of a de- 
nial, the same type of bona fide expression of reasons for denial. 
Arbitrary or non-responsive action by the Commission simply denies 
a petitioner of any meaningful rights under the Statutes and Rules. 
Mackey was not accorded his rights to proper consideration and dis- 
position of his request for rule making in this proceeding, for the 


reasons stated below. 





The Commission did not rule on petitioner's 
allegation that the present Rule 3.606 (b) vio- 
lates Section 307 (b) of the Communications 
Act, with regard to the allocation of television 
channels to the State of New Jersey. 


The order complained of discusses the "scarcity" of "local tele- 
vision outlets" in New Jersey (R. 27); it discusses "serious television 
problems" (R. 26); but nowhere does the order conclude: that the: Com- 
mission agrees or disagrees with petitioner's main contention — that 
Section 3.606 (b) is now contrary to Section 307 (b) of the Communica- 
tions Act. The order does recognize (R. 25) that petitioner alleged 
Section 3.606(b) to be contrary to Section 307(b), but there is no com- 
ment on the allegation. The failure of the Commission to consider the 
significance of petitioner's allegation of legal error amounts to a denial 
of petitioner's right of petition. | 





B. 


The Commission's order is based on facts 
not of record and beyond the Commission's 
"expertise", with respect to television sta- 
tion and network competition and its signifi- 
cance in Philadelphia and Atlantic City. 


Without a hearing, and without any quantitative factual evidence, 
the Commission concludes in the order complained of that the opera- 
tion of a station on channel 3 in Philadelphia is necessary to maintain 
“healthy” (whatever that is) competition among stations and networks 
in the area, and that Philadelphia has a certain "importance" in com- 
parison with Atlantic City. (R. 27) Low ebb is reached when the Com- 
mission relies on the fact that channel 3 should not be moved to Atlantic ‘ 
City because there is no other VHF channel in Atlantic City to provide ra 
competition (R. 27). [At the same time, the Commission points out; 
that Atlantic City is served by four VHF stations from Philadelphia and = 
Wilmington. (R. 27) = not a hearing reveal that there would be ~ 
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station and/or network competition between a channel 3 station at 
Atlantic City and the VHF stations received in Atlantic City from out- 
side?] The facts assumed by the Commission to reach its conclusion 
are not on file or available to the Commission, nor is any source of 
facts indicated by the Commission. 


C. 


The Commission's order is based on an un- 
supported statement that petitioner's proposal 
is not practical. 


According to the Commission (R. 27), petitioner's proposal is 
not "practical," but no reasons in support of this conclusion are ad- 
vanced. If the word "practical" has here its ordinary meaning, peti- 
tioner has demonstrated the practicality of its proposal in an engineer- 
ing affidavit filed in support of its proposal to the Commission. (R. 10- 
11) 


D. 


The Commission's order is based partly on the 
unwarranted assumption that a better solution 
of the New Jersey problem may be discovered 
in several years. 


According to the Commission (R. 26-27), a better solution to the 
problem posed by petitioner may become available in a few years. 
(1) There is no basis in fact for the Commission's assumption. 
(2) The possibility of a different solution in the future to petitioner's 
problem does not excuse the Commission's present unlawful failure 
to make Rule 3.606(b) comply with Section 307 (b) of the Communica- 


tions Act. 





yy 
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The Commission's order capriciously considers 
the Commission's policy of promoting competi- 
tion between VHF stations with the "scarcity" of 
New Jersey VHF channels, rather than with the 
violation of Section 307 (b) resulting from the 
scarcity. 


The Commission has, it says in the order complained of, a policy 
of promoting competition among television stations and networks. In 
reaching its ultimate decision on petitioner's request for the institution 
of a rule making hearing or proceeding, the Commission has considered 
the merits of its policy of promoting competition (in Philadelphia, on the 
basis of assumed facts), on the one hand, with the "scarcity" of VHF 
television channels in New Jersey, onthe other hand. This is not re- 
sponsive to petitioner's pleading to the Commission, nor is it a sound 
reasoning process. | 


As stated heretofore, petitioner is entitled to a ruling from the 


Commission on his contention that the allocation of television channels 
to New Jersey in Rule 3. 606(b) is contrary to Section 307 (b) | of the Act. 
If the Commission should agree with petitioner's contention, then there 
might be some point in giving consideration to the question of which 
principle should prevail - (1) the necessity for carrying out the require-. 
ment for equitable distribution of facilities under Section 307 (b) of the 
Communications Act, or (2) the Commission's policy (presumably under 
the general public interest standard of the Act) of promoting competition 
among television stations. The technique employed by the Commission 
of comparing its policy of promoting competition with mere “scarcity” 
of channels in New Jersey, per se, is merely a device for dodging ulti- 
mate consideration of the significance of the violation of Section 307 (b) 
inherent in Rule 3.606(b). Actually, petitioner believes that the express © 
statutory mandate of Congress in Section 307 (b) must prevail over any . 
policy pronouncement of the Commission. 
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CONCLUSION 


For the foregoing reasons, petitioner prays that the Court enter 
its order reversing and setting aside the order of the Federal Com- 
munications Commission and remanding the case to the Commission 
for further proceedings consistent with law. 

| Respectfully submitted, 


ARTHUR W. SCHARFELD 


752 National Press Building 
Washington 4, D. C. 


Attorney for Petitioner 
February 18, 1958 
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SUPPLEMENT 
Statutes Involved 


The statutes involved are the Communications Act of 1934 (47 U.S. 
C. Section 151 et seq; Act of June 19, 1934, c. 652, 48 Stat. 1064), as 
amended; and the Administrative Procedure Act (5 U.S. C. Section 1001 
et seq; Act of June 11, 1946, c. 324, 60 Stat.237). 2 


Communications Act of 1934, as amended 


Sec. 303. Except as otherwise provided in this Act, the Commis- 
sion from time to time, as public convenience, interest or necessity 


requires, shall * * * | 
| 


(f) Make such regulations not inconsistent with law as it may 
deem necessary to prevent interference between stations and to carry 
out the provisions of this Act: provided, however, that changes in the 
frequencies, authorized power, or in the times of operation of any station, 
shall not be made without the consent of the station licensee unless, after 
a public hearing, the Commission shall determine that such changes will 
promote the public convenience or interest or will serve public necessity, 
or the provisions of this Act will be more fully complied with; * == 


(r) Make such rules and regulations and prescribe such 
restrictions and conditions, not inconsistent with law, aS may be neces-~ 
sary to carry out the provisions of this Act, or any international radio 
or wire communications treaty or convention, or regulations annexed 
thereto, including any treaty or convention insofar as it relates to the 
use of radio, to which the United States is or may hereafter become a 


Sec. 307. (b) In considering applications for licenses, and modi- 
fications and renewals thereof, when and insofar as there is demand for 
the same, the Commission shall make such distribution of licenses, fre- 
quencies, hours of operation, and of power among the several states and 
communities as to provide a fair, efficient, and equitable distribution of 
radio service to each of the same. 





” 
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Sec. 402. (a) Any proceeding to enjoin, set aside, annul, or sus- 
pend any order of the Commission under this Act (except those appealable 
under subsection (b) of this section) shall be brought as provided by and 
in the manner prescribed in Public Law 901, Eighty-first Congress, ap- 
proved December 29, 1950. 


Administrative Procedure Act 


Sec. 4. Except to the extent that there is involved (1) any military, 
naval, or foreign affairs function of the United States or (2) any matter 
relating to agency management or personnel or to public property, loans, 
grants, benefits, or contracts. * * * (d) Petitions.- Every agency 
Shall accord any interested person the right to petition for the issuance, 
amendment, or repeal of a rule. 


Sec. 6. Except as otherwise provided in this Act. * * * (d) De- 
nials. - Prompt notice shall be given of the denial in whole or in part of 


any written application, petition, or other request of any interested per- 
son made in connection with any agency proceeding. Except in affirm- 

ing a prior denial or where the denial is self-explanatory, such notice 

shall be accompanied by a simple statement of procedural or other grounds. 


Sec. 10. Except so far as (1) statutes preclude judicial review or 
(2) agency action is by law committed to agency discretion. - (a) Right of 
Review.- Any person suffering legal wrong because of any agency action, 
or adversely affected or aggrieved by such action within the meaning of 
any relevant statute, shall be entitled to judicial review thereof. 


(b) Form and Venue of Action. - The form of proceeding for 
judicial review shall be any special statutory review proceeding relevant 
to the subject matter in any court specified by statute or, in the absence 
or inadequacy thereof, any applicable form of legal action (including ac- 
tions for declaratory judgments or writs or prohibitory or mandatory 
injunction or habeas corpus) in any court of competent jurisdiction. “A- 
gency action shall be subject to judicial review in civil or criminal pro- 





| 
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ceedings for judicial enforcement except to the extent that prior, adequate, 


and exclusive opportunity for such review is provided by law. | 


(c) Reviewable Acts. - Every agency action made reviewable 
by statute and every final agency action for which there is no other ade- 
quate remedy in any court shall be subject to judicial review. | Any pre- 
liminary, procedural, or intermediate agency action or ruling not direct- 
ly reviewable shall be subject to review upon the review of the final agen- 
cy action. Except as otherwise expressly required by statute, agency 
action otherwise final shall be final for the purposes of this subsection 
whether or not there has been presented or determined any application 
for a declaratory order, for any form of reconsideration, or (unless the 
agency otherwise requires by rule and provides that the action meanwhile 
shall be inoperative) for an appeal to superior agency authority. 


(d) Interim Relief. - Pending judicial review any agency is 
authorized, where it finds that justice so requires, to postpone the ef- 
fective date of any action taken by it. Upon such conditions as may be 
required and to the extent necessary to prevent irreparable injury, every 
reviewing court (including every court to which a case may be taken on 
appeal from or upon application for certiorari or other writ to a review- 
ing court) is authorized to issue all necessary and appropriate process to 
postpone the effective date of any agency action or to preserve status or 
rights pending conclusion of the review proceedings. | 


(e) Scope of Review. - So far as necessary to decision and 
where presented the reviewing court shall decide all relevant questions 
of law, interpret constitutional and statutory provisions, and determine 
the meaning or applicability of the terms of any agency action. It shall 
(A) compel agency action unlawfully withheld or unreasonably delayed; 
and (B) hold unlawful and set aside agency action, findings, and conclusions 
found to be (1) arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to constitutional right, power, | 
privilege, or immunity; (3) in excess of statutory jurisdiction, authority, 
or limitations, or short of statutory right; (4) without observance of 
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procedure required by law; (5) unsupported by substantial evidence in 
any case subject to the requirements of Sections 7 and 8 or otherwise 


reviewed on the record of an agency hearing provided by statute; or 

(6) unwarranted by the facts to the extent that the facts are subject to 
trial de novo by the reviewing court. In making the foregoing deter- 
minations the court shall review the whole record or such portions there- 
of as may be cited by any party, and due account shall be taken of the 
rule of prejudicial error. 


Regulations Involved 


The regulations involved are those of the Federal Communications 
Commission, 1 Pike and Fischer, Radio Regulation. 


Rule 1.701. Suspension, amendment or waiver of rules. - 
The rules and regulations of the Commission may be suspended, revoked, 
modified, amended, or supplemented, in whole or in part, at any time 
by the Commission, subject to the provisions of the Administrative Pro- 
cedure Act. Any provision of rules may be waived by the Commission, 
if good cause therefor exists. 


Rule 1.702. Petition for amendment or waiver of rules. - 
Any interested person may petition for issuance, amendment, repeal or 
waiver of any rule or regulation. Such petition shall show the text of 
the proposed rule, or its change, and set forth the reason in support of 
the petition. | 


Rule 1.729. | Adverse rulings on petitions. - (a) Whenever the 
Commission denies in whole or in part any petition, prompt notice there- 
of will be given. This notice will contain or be accompanied by a state- 
ment of the reasons for the Commission's action unless it is merely an 
affirmance of a prior denial where reasons were given or the reasons for 
the denial are self-evident. 
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STATEMENT OF THE QUESTION PRESENTED 


The question in this case is whether or not the Federal 
Communications Commission was achitrery and capricious and 
violated Sections 303(f), 303(r), and 307(b) of the Conmuniica= * 
tions Act of 1934, as amended, Sections 4(d) and 6(d) of the 
Administrative Procedure Act, and Commission Rules 1.701, 1.702, 
and 2.729, by denying petitioner's request for the institution 
of a rule making proceeding. to ditennine whether the Table of 
Television Channel Assignments and Comnission Rule 3.606 should 
be amended so as to delete television Channel 3 from Philadelphia, 


Pennsylvania, and to add Channel 3. to Atlantic City, New Jersey. */ 


*/ Respondents do not object to Petitioner's Statement of 'the 
Question Presented. It is stated in Petitioner's Brief as 
stipulated to by the parties and is only repeated here for 
the Court's convenience. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,239 


DAVID E. MACKEY, Petitioner 
Ve 


UNITED STATES OF AMERICA and 
FEDERAL COMMUNICATIONS COMMISSION, Respondents 


NATIONAL BROADCASTING COMPANY, INC., Intervenor 


ON PETITION FOR REVIEW OF ORDER 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR RESPONDENTS 


COUNTERSTATEMENT OF THE CASE ! 


Since the Statement of the Case of petitioner, David E. Mackey, 
| 
is inaccurate, incomplete and argumentative, respondents submit the 


following Counterstatement of the Case. 


Petitioner is the permittee of Station WOCN(TV), a UHE station 
| 


on Channel 52 at Atlantic City, New Jersey (R. 2). Intervenor, 
National Broadcasting Company, Inc. (NBC), is the licensee of Station 
WRCV-TV, a VHF station in Philadelphia, Pennsylvania, which operates 
on Channel 3 in that city and has been in existence since 1941 

(Re 12). The case involves a petition for review of a Commission 
Order of September 30, 1957, denying the petition of Mackey bok rule 
making proceedings to amend the Commission's Table of Assignments of 
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television channels as contained in Rule 3.606(b) of its Rules by 
deleting VHF television Channel 3 from Philadelphia, Pennsylvania, | 
and adding it to Atlantic City, New Jersey (R. 25-27). Accordingly, 
this case brings before the Court another Commission action taken in 
connection with VHF television station allocations, a problem which 
has already been before the Court in various aspects in a number of 
other cases. V/ 

As a result of certain proceedings begun in 1948, the Commis- 
sion in 1952 allocated a number of UHF and VHF television channels 
throughout the country. Under this allocation, New Jersey was allotted 
14 UHF and one VHF channel. See Sixth Report and Order, 1 Pike & 
Fischer (Part 3) 91:601 et seg. Two of these UHF channels were 


assigned to Atlantic City for commercial use -= more channels than 


were assigned to any other New Jersey city. Eleven VHF and 48 UHF 
assignments were granted to Pennsylvania, of which 3 VHF and 4 UHF 
channels (one of the latter of which was reserved for noncommercial 


educational use) were assigned to Philadelphia. On all three of these 


1/ E.G-> Reroles. Br pescptting Company ve United States, 93 U.S. App. 
eC. 342, 209 F. 2d 286 (1953); Ve 


United States, 93 U.S. Appe D.C. 342, 210 F. 2d 24 ‘Sone Coastal 
Bend Television Company v. Federal Communications Commission, 98 U.S. 
Appe D.C. 251, 234 F. 2d 686; Van Curler Broadcasting Corp. v. 
Federal Communications Commission, 98 U.S. App. D.C. 432, 236 F. 2d 
727; Gerico Investment Company v. Federal Communications Commission, 
99 U.S. Appe D.C. 379, 240 F. 2d 4103 Jacksonville Journal C Ve 
Federal Communications Commission, a U.S. App. D.C. 9 246 F. 2d 


699; WIRL Television Company v. United States, Cases Nos. 13,768, 
13,769, 13,912, Decided March 27, 1958. 
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VHF channels, there were pre-existing stations which had been granted 


pursuant to the more limited VHF allocation in existence prior to the 
1948 freeze. (See 10 Fed. Reg. 12267.) In addition, a VHF channel was 
assigned to Wilmington, Delaware (the only VHF channel and is of the 
only three commercial channels of any type assigned to Delaware). An 
existing pre-1948 station was also in operation on this charinel. All 
of the other available VHF channels in the area were assigned either 
to New York City (six channels, all with pre-existing statins in op» 





eration), to Newark (New Jersey's largest city) (also a preexisting 
station), or to Lancaster, Pennsylvania (again a pre-existing station). 
It was therefore impossible under controlling station mileage separa= 
tions, then and now in force, to assign any other VHF station to New 
Jersey unless it was deleted from one of the cities in which a station 
was already on the air. Similarly, it was not possible to a 
more than three VHF stations to Philadelphia, the fourth renking city 
in the United States with a population of 2,072,000, even though the 
Commission expressly recognized "the size and importance of the City 
of Philadelphia and the need for the encouragement of econonic competi- 
tion." Sixth Report, 1 Pike & Fischer (Part 3), p. 912729. . 
At the time of the Sixth Report and Order, the Commission, 
while recognizing that UHF would start off with an initial handicap 
in competition with VHF stations, believed that within a relatively 
short time UHF and VHF stations could compete effectively with one 


another. It accordingly did not attempt to make an independent 
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allocation of VHF and UHF channels throughout the United States but 
instead made an allocation in which both VHF and UHF channels were 
considered as a unit in providing a reasonable number of outlets 
to the several states and communities in conformity with the mandate 
of Section 307(b) of the Communications Act. See Sixth Report, 1 Pike 
& Fischer (Part 3), pp. 91:663-665. It did, however, give considera- 
tion to the recognized advantage of VHF channels for obtaining: wide 
area coverage and “attempt to provide at least some VHF channels to 
all states though in some cases, an assignment might otherwise: have 
been made to a large metropolitan center in an adjacent highly ur- 
banized state.” Sixth Report, 1 Pike & Fischer (Part 3), p. 91:622.2/ 
The authority of the Commission to refrain from making a separate VHF 
and UHF allocation, each complying in and of itself with the prdvisions 
of Section 307(b) of the Act was expressly affirmed by this Court 
in Peoples Broadcasting Company v. United States, 93 U.S. App. D.C. 
342, 209 F..2d 286, and Logansport Broadcasting Company v.. United 
States, 93 U.S. App. DeC. 342, 210 F. 2d 24. 

‘As this Court need not be reminded, UHF has not progressed as 
. rapidiy as the Commission had hoped... In many . areas. where both VHF 
and UHF stations were assigned or where service was in fact received 


2/ Pursuant to this criterion the Commission refused to delete 
Delaware’s only VHF channel from Wilmington to assign it to the-much 
larger city of Philadelphia and New Jersey's only VHF channel from 
Newark to assign it to the New York metropolitan district. Sixth 
Report, 1 Pike & Fischer (Part 3), pp. 91:721, 913727. 
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from VHF stations in nearby communities, UHF has found it difficult, 

if not impossible, to become established because of the preferences 

of audiences, networks and advertisers for the VHF facilities. In 

response to this problem, the Commission in November, 1955, initiated 

rule making proceedings to determine what changes, if any, in its 

overall pattern of television allocation might be feasible in order 

to make possible the successful operation of a larger number of stations. 

Considered in this proceeding were such possible alternatives as the 

making available of new VHF channels, the use of Sixeceionst antennas 

or lower power to “squeeze in” additional VHF stations, aig a general 

reallocation of VHF and UHF channels to "deintermix” the channel assign- 

ments in individual communities so that some would be all VF, others 

all UHF. : 
On June 26, 1956, after study of the many different proposals 

and the comments and data submitted to it, the Commission released 

its Report and Order in this over-all allocation proceeding (Docket 

No. 11532). See 21 Fed. Reg. 4958, 13 Pike & Fischer 1571. 





In this Report and Order, the Commission rejected as un- 
feasible or otherwise not likely to be of any significant value all 
of the various proposals for a general change in the principles of 
allocation upon which the 1952 Table had been based save the one of 
@ gradual shift to an all-UHF allocation. This proposal it did 


believe offered promise of leading eventually to an increased number 


of local outlets through the elimination of the VHF-UHF differentials 


| 
| 
1 
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inhibiting the growth of the latter service. It recognized, however, 
that there were serious unresolved technical questions relating to 
the adequacy of UHF transmitting and receiving equipment. In combi- 
nation with the differences in propagation characteristics between 
UHF and VHF channels, these problems made uncertain the feasibility 
_ Of an all-UHF television service which would not deprive a sub- 
stantial number of rural viewers or persons living in areas of 
rough terrain of their only opportunity for adequate service. The_ 
Commission therefore concluded it would be premature to institute 
formal rule making proceedings looking toward a change-over to an 
| all-UHF plan until the Commission should have an opportunity of 
studying the results of intensive research into the matter by both 
Government and industry sources. And in furtherance of this ob- 
jective, the Commission was instrumental in having established © 
the Television Allocation Study Organization (TASO) which, since 
its organization, has been conducting important research and 
evaluation tasks looking toward an early final resolution of the 
feasibility of a move into an all-UHF allocation. 

While the Commission, after a full rule making proceeding, 
thus decided, despite its recognition of real deficiencies, to 
adhere geceraitly to its 1952 allocation pending its conclusion 


as to the feasibility of an all-UHF allocation, it did, at the 


same time, inaugurate a limited “interim” program of possible 
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spot reallocations. Its stated objective in this program for interim 
action was "to improve the opportunities for effective competition 
among a greater number of stations® in individual communities. 
This, it believed, might be done either by "the elimination pf VHF 





channel assignments to create sapteves opportunities for UHF broad-= 
casting” or the assignment of "additional local VHF channels." 
Recognizing that particular cases would have to be decided on their 
individual merits, the Commission nevertheless set out te for 
determining whether VHF channels assigned to a particular communi ty 
should be deleted or additional channels assigned. These criteria 


were (13 Pike & Fischer R.R. 1582): | 


“In markets with one or more commercial VHF assignments , 
the merits of proposals to eliminate a VHF commercial assign- 
ment would depend to a large extent on such factors as: | 


1. Whether significant numbers of people would lack | 
service as a result of the elimination of the VHF 
channel. | 


Whether one or more UF stations are } operating in 
the area. 
Whether a reasonably high proportion of the sets : 
in use can receive UHF signals. 


Whether the terrain is seaconabily favorable for 
UHF coverage. | 


Whether, taking into account all of the local 

circumstances, the elimination of a VHF channel 
would be consistent with the objective of im 
proving the opportunities for effective competi- | 
tion among a greater number of stations. 


“The desirability of assigning a first VHF- ‘channel or of 
adding an additional VHF channel would depend principally... 
upon: ‘are 
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"1. Whether it is possible to locate the new trans- 
mitter so as to meet minimum transmitter spacings. 


2. Whether, in cases where it is necessary to move 
the channel from another city, there is greater 
need for the channel in the area to which it is 
proposed to be assigned. 


3. Whether the addition of a new VHF assignment. 
would be consistent with the objective of improv- 
ing the opportunities for effective competition 
among a greater number of stations.” 
In its Report, the Commission expressed its awareness of the 
special problems of both VHF and UHF stations located in smaller 


communities neighboring the larger metropolitan areas where the 





overlap of service areas “tends to diminish the opportunities for 
the building and successful operation of a larger number of local 
stations." In part because of these problems, it rejected a 


proposed increase of maximum power for stations in Zone I (the 





Northeastern area of the country) which had been contemplated in 
a 1955 Report and Order (20 Fed. Reg. 5457). It also rejected a 
proposal to abandon the fixed Table of Assignments in favor of a 
case=by-case approach based upon individual applications, because 
of the delays which might occur where applications proposed cone 
flicting assignments, and because retention of the present 
system of fixed assignments subject to rule making modification ‘ 
"is desirable for implementation of the policies adopted in this 
Report and Order.” (See 13 Pike & Fischer R.R. 1587.) 

At the same time, the Commission, on its own motion, issued . 





Notices of Proposed Rule Making in thirteen representative 
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communities looking toward the addition or elimination of certain 
commercial VHF channels where it believed that such actions would 
be consistent with its interim program. By March 1, 1957, nost of 
these rule making proceedings had been decided on the basis of the 
announced criteria set out above. A number of VHF and UHF chan- 
nels have been moved and reassigned in some of the conmunities 
concerned. 3/ In others, the proposed changes were rejected as 
inconsistent with the public interest on evaluation of the facts in 
the light of the governing criteria. (See 22 F.C.C. 293-405.) The 
Commission made clear in its Report that it would consider peti- 
tions for additional amendments to the Table of Assignments. Thus, 
in a number of cases it has instituted new proceedings 4/ and in 
others it has denied the petitions at the threshold as not suffi- 
ciently showing promise of action in the public interest and not 
being consistent with the criteria it enunciated in its Sune 26, 
1956 Report. 5/ | 


3 In several cases (Evansville, Fresno) where channel shifts were 
ecided upon involving existing permittees, the action was: neces- 
sarily made subject to show cause hearings required by Section 316 
of the Act. : i 


4/ See, e.g, Columbus, Georgia, Docket No. 12084, 22 F.R, 43653 
Walia Walla, Washington, Docket No. 12268, 22 F.R. 102263 Harris- 
burg, Illinois, Docket No. 12011, 22 F.R. 32303 Erie, Pennsylvania, 
Docket No. 12016, 22 F.Re 4757. | 


| 
5/ See, e.9., Clearfield, Pennsylvania, FCC 57-510, z May 20, 19573 


Raleigh, North Carolina, FCC 578512, May 20, 1957; Kn xville, 
Tennessee-Spartanburg, South Carolina, FCC 57-511, ay 20, | 19573 
Charlotte, North Carolina, FCC 37841, May 28, 19573; Fort Smith= 


Fayetteville, Arkansas, FCC 57-604, June 10, 19573 Jacksonville, 
Florida, FCC 57=1252, November’ 155 1957. 
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On February 27, 1957, petitioner, David E. Mackey, a 
permittee of UHF station WOCN(TV) on Channel 52 in Atlantic City, 
New Jersey, filed with the Commission a petition requesting rule 
making to amend the Table of Assignments contained in Section 
3.606(b) of the Rules and Regulations of the Commission to shift 
Channel 3, Philadelphia, Pennsylvania, to Atlantic City, New 
Jersey. In his petition, Mackey stated that there were no tele= 
vision stations in New Jersey except Station WATV on Channel 13 
at Newark; that the lack of television facilities in New Jersey 
stemmed directly from the failure of the Commission to allocate to 
New Jersey its fair share of VHF channels and that deletion of VHF 
Channel 3 from Philadelphia and removal of that channel to Atlantic 
City, New Jersey would represent a step forward in correcting this 
existing inequity in New Jersey (R. l-1l). 

No. attempt was made to justify the choice of VHF Channel 3 
in Philadelphia as the channel to be assigned to Atlantic City, 
except for an engineering statement indicating that such a switch 
would comply with the Commission's minimum separation rules 
(R. 10-11). $/ No attient wit made to explain why Atlantic City 
rather than some other New Jersey community was the place to assign 
“Z/ Ihe engineering statement did not indicate that only Channel 3 
in Philadelphia would meet these requirements or that use of this | 


channel would in any way be more feasible than any other VHF 
channel. 





a VHF channel if one was to be reallocated to that state, other 


than a bare statement it was feasible to do so and “is required 





in the public interest" (R. 6). No reference was made to the 
Commission's Report and Order of June 26, 1956, in Docket No. . 
11532 or the criteria for channel shifts therein outlined. : a 

On March 11, 1957, National Broadcasting Company, Ines, 
licensee of Station WRCV-TV on Channel 3 in Philadelphia, tied an 
eoositiea to Mackey‘*s petition. In its opposition, NBC pointed 
out that the proposed shift of Channel 3 from Philadelphia 'to 
Atlantic City involved the elimination of an established television 
station which had continuously served parts of New Jersey, Delaware, 
and Pennsylvania since 1947 and also involved the deletion of a 
television station from the fourth ranking market in the country 
in order of size to assign it to the 147th ranking market in the 
country. NBC also pointed out in its pleading that a substantial 
part of New Jersey lies within the metropolitan areas of Philadel- 
phia and New York City and that since most of the State receives 
service from stations in New York and Philadelphia or both, more . 


aad service is probably available to New Jersey than to any 





other state (Re 12-19). | | | 
. On March 18, 1957 petitioner Mackey filed a brief reply to. 
NBC's: opposition (Re 21-23). In the reply, petitioner stated that. 
his petition for rule making was not predicated on the fact that, 
Atlantic City was entitled per se to the Philadelphia channels 
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that his petition did not attack the Commission's power to make 
television acsignnents by rule or the Table of Assignments in 
general; and that his position was simply that the State of New 
Jersey does not now have its fair share of VHF assignments. 
Petitioner -contended Philadelphia's needs for VHF services and its 
relative treatment in the allocation of VHF channels as cneletsaban 
with oxhier smaller communities to which more VHF assignments had 
been made, was insignificant in the face of the lack of ‘service in 
New Jersey. It also stated that “the possibility of allocating a 
VHF channel to some other New Seteuy city other than Atlantic City 
‘ig Szrelevant here.” ‘It suggested, however, that the "demand" for 
stations in Atlantic City was evidenced by the fact that there were 
two outstanding (But inoperative) UHF grants, and another UH sta 
tion had operated for a while, but had suspended operation (Re 21-23). 

On Sicteniae 30, 1957, the Commission issued a Memorandum 
Opinion and Order denying the Mackby petition foe 016 waking, The 
Commission pointed out that it was presently engaged in a long-range 
study to attempt to solve ae lack of local television outlets in 
New Jersey and elsewhere; that this study and the implementation of 
any program Seed! ene would take a considerable amount of times 


that, in the meantine, it was pursuing a policy of instituting rule 
making proceedings only where the proposals requesting channel 
changes appeared to provide greater opportunities for television 
growth and for effective eompetition among a greater number of 





ols 


eo met 


tg 

BS oe satiny a 
2 re 
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stations... The Commission. stated, : however ‘that deletion ‘Of, Channel . 


3.:from Philadelphia ‘and. moving. it: ‘to Atlantic city. as. ‘proposed: ‘tby> 
petitioner, would not: conform to its interim allocation’ sevieien: a 
program. . This: it indicated, was the case because the nove would 
deprive one of the largest cities: and metropolitan areas’ in thers ; 
‘country of an established: and competitively needed’ service. "On the 
other hand, the Commission felt the proposed shift. to Atlantic city - 
did not present a practical remedy for alleviating: the difthcutties : 
in- providing local television service in. an area: which atzeedyi => + 
receives multiple VHF. services, and. also would not. create: sepsoved 
conditions for effective competition a among a sreater ounber of. led 
stations. (Ree EON ns TEST RES : 
= - Petitioner did ‘not seek. seciieideration: of ‘this , acti’ bet 


‘the Commission. Instead, he filed the: instant. petition for, Seview. es 


ae ane _ |, SUMMARY OF: = ARGENT 


Contrary to petitioner, ye Assue on review: “is. ‘not. precedenal at alte 


. but substantive. The Commission has. Ro ‘obligation. to set: any, rule: 


making Petition for hearing where at can determine. ‘upon exanis ation. i fs F . 


of the pleadings that the proposal would not serve the public interest 
"and sets. forth the reasons therefor. Since, this is enactly what the 
Comission did here, the only question properly presented to the: 


Court is the Feasonableness of the Commission's. ‘conclusions. -~ use sl * SS . 


oe 


< ee - Petitioner's, rule.making proposal, on ‘its merits. 1s deface 
. tive in both theory and application. The Commission + was sie me no” 
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requirement to correct the alleged shortage of local television 
facilities in New Jersey through the deletion of a VHF channel from 
some other state and its reassignment to New Jersey. The Commission 
could properly find that the over-all public interest required that 
any such failure of its allocation plan to lead to an optimm distri- 
bution of operational television facilities among the several states 
be handled as part of its general proposal looking toward a possible 
all-UHF allocation,. rather than by spot reassignments which would be 
inconsistent with its established interim policy of enhancing oppor= 
tunities for effective competition in particular communities. 

In any event, a need for VHF facilities in New Jersey, if 
assumed to exist, does not determine that such facilities should be 
assigned to the relatively small Atlantic City in lieu of one of the 
larger pore of population in the state, particularly since equi- 
table distribution of facilities between communities as well as 
between states is specified in Section 307(b) upon which petitioner 
relies. Nor does either New Jersey's or Atlantic City's needs deter= 
mine that Channel 3'in Philadelphia should be the one transferred 
under circumstances in which there is no showing or suggestion that 
other VHF channels could not also be used in New Jersey or Atlantic - 
City. In short, petitioner's argument that the particular channel 
transfer he has requested must be consummated because it will comply 
with the Commission's technical requirements and there has been a 


request that it be made, is nothing more than a repetition of the 
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rejected demand that Section 307(b) allocations problems be settled 


on a case-by-case basis, and without consideration of the broader. 
allocation picture. The entire line of television allocation cases 
in this Court since. 1953 is incompatible with this view. of the e. 
ARGUMENT 
Introduction 





Petitioner's aanse argument in this case is a tee one. 
New Jersey, he urges, has not fared equitably in operational local 
television facilities under the 1982 Table of Assignments adopted 
by the Commission. It has only one VHF channel assigned under 
the Commission's Table of Assignments. Because of the inability 
of UHF generally to establish itself in competition with VE’ sta- | 
tions (and in view of the geographic vise in which New Jersey finds 
itself between strong VHF stations in New York City and Philadelphia~ 
wilmington which provide multiple service to all or most of phe 





state), its 14 UHF assignments lie dormant. Therefore, bt is cone 
tended, the Table of Assignments, as of ‘the present, violates the 
mandate of Section 307(b) to distribute frequencies and facilities 
fairly ind ‘equitably “among the several States eee "3 New Jersey is . 
entitled to inmediate remedial action by the assignnent of additional = 
VHF ‘chameis, eh since one technically feasible way of accomplish- 
ing this objective would be the substitution of VHF Channel 3 in 
Atlantic e City ‘tn lieu of Philadelphia, the Commission, upon request, 
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must institute rule making proceedings looking: toward accomplishing . 
this channel switch... 

As will be immediately apparent, this argument constitutes ‘a: 
classic example of the tail attempting to wag-the dog. As indicated 
in the Counterstatement, supra, petitioner, before the Commission -. 
made no real effort to justify his specific proposal <= the deletion 
of Channel 3 from Philadelphia and its assignment to Atlantic City. 
New Jersey, he urges, needs VHF channels for local expression. His 
proposal is one way of accomplishing this general objective. Ergo, 
it must be approved, or at Least cannot be rejected without formal . 
rule making proceedings. In Line with ‘this reasoning, all discus- 
sion of the relative needs of Atlantic city and Philadelphia, or of 
Atlantic City as against other New Jersey cities, or of Philadelphia 
against = possible ‘sources of a VEE channel, or even of the choice 
of Channel 3 in Philadelphia as. against the other VHF channels in 
Philadelphia, is dismissed us ipeo facto tveelevent. ‘The requested 
channel shift purportedly would further one facet of the licensing 
standard established by Section 307(b) == the fair _ equitable 
distribution of channels among the several states. It therefore must 
be accommodated despite its possible adverse impact upon the distri- 
bution of channels. among the “several communities", and regardless of . 
its effect upon other valid allocation principles in the public - 
interest. 

We submit that-n no settee how it is disguised, ‘this argument 
resolves itself into iittle more than a renewed contention that 





/@]7~ : | om : - 
Section 307(b). problems must be handled upon a. caserby-case enend 


basis. The argument. having been expressly rejected by, this Chart. in, te 
Peoples Broadcasting Co.. v.. United States, 99 UsSs Apps D.Ce'342y: 209 


F. 2d 286 (1953) and again in Logansport Broadcasting Co. v. ‘United. 
States, 93 U.S. App. D.C. 342, 210 F. 24 24 (1954), is now brought 
forward in a slightly different dress. ‘Petitioner now adnits. it must 
go through the forms of rule making. : But, since it is also: contended i 
that the Commission has no real choice ‘but to institute proceedings 
upon: demand, the end result is virtually the same <- the oversall 
“public interest must be ignored in favor oF the specific denand. The r 
Commission, thus, cannot consider whether iter Jersey's adnitted ‘needs 
for an opportunity to: develop its own television outlets cannot 
better be accomplished in a manner sore compatible with the over-all 
public good than that advanced by petitioner. It must instead ‘accept | 
petitioner's solution because he has requested it de so, and ‘the ew 
proposal. is technically feasible. = 


es me 
nae to 





We are, of course, aware of the fact that petitioner coamences 


his argent in his brief by a plaintive statenent that he's not - 
seeking to have the Court review the merits of his requested rule 
change or to substitute its discretion for ‘that of the ‘Comission: = 
“all it is seeking from the Conmission at this. time is a oes. rule” oo 


making hearing” (Bre, Pe 10). - Buty as we shall show belens petitioner _ 


has no right to a rule making hearing because ne has asked # for one. : 
ee if wis Court, x upon consideration of ‘the merits | of petittoner's 


a ie oe 3 ees 
Me “. 
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specific rule making proposal, concludes the. Commission arbitrarily 
or capriciously abused its discretion in refusing to institute formal 
rule making proceedings can the Commission's action be reversed. As: 
we shall show, this clearly is not the case here. 
I. THE COMMISSION COULD LAWFULLY DENY 

WITHOUT FORMAL RULE MAKING PROCEEDINGS 

PETITIONER*S REQUEST THEREFOR, PROVIDED 

ONLY THAT IT SET FORTH ITS REASONS FOR | 

SO ACTING CLEARLY AND SUCCINCTLY | 

' Section 4(d) of the Administrative ‘Procedure Act és U.S.Ce 

1003(d)) provides that every agency shall accord any interested person 
the right to petition for the issuance, amendment, or repeal of a rule. 
Section 1.702 of the Commission's Rules (47 C.F Re 1.702) 3 which is 
merely an implementation of Section 4(d) of the Adninistrative Proce= 
dure Act, similarly provides that any interested person may petition 
for a change in the Commission's Rules. ‘Section 6(4) of the Adminis- 
trative Procedure Act (5 U.S.C. 1005(4)) provides in pertinent part | 
that if an agency denies an application for a change in its rules, it 
must, in so doing, state its reasons therefor. “Section 1.729 of oe 


Commission's Rules (47 C.F.R. 1 13729)» its equivalent, likewise 


provides that when the Commission denies an application for rule . 


making, it must state its reasons therefor. 

Petitioner was not entitled to rule making proceedings stoply, 
because he petitioned for them. There is nothing in the Communications 
Act, the Administrative Procedure Acts nor the Commission's Rules ; 
which indicates ‘that ‘the mere filing of a petition for amendnent or 
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repeal of a rule requires the Commission to grant such a petition or 
to hold a hearing thereon, or to engage 4n any other public tule mking A 
proceedings in regard thereto. Sections 303(#) and A) of the Comauni-. | 
: cations Acts 47 U.S.C. 88 303() and (x), upon which petitioner relies | 


th 


do not requize thet mule making be instituted upon demand, where the | 
Conmission finds for good and sufficient reasons that the publ ic interest, 


convenience and necessity would not be served by such action. AL that 
the Commission is required to do under law is to receive and consider 
such petitions for rule making proceedings. Nor does the fact, that : 
Section 1.702 of the Commission's Rules permits the fling of an ‘appt 
cation for rule making foreclose the Commi ssiion fron denying any such 
application provided its action in doing $0 is not an abuse of die 
cretion and provided further, that it states ‘its peasons for ‘denying. 
such application and otherwise abides y the -requizenents of Rule és 
. 1.729 and Section 64) of the Administrative Procedure Act.” ‘See Sen. 
Reve Nos 752s S. 7, 79th Conges lst Sess., at page 15, and Hesse Reo. 
Nos 1960, $21, 79th Conge, and Sess.;. at page 26... ‘See also Potome 
Broadcasting Corp, et al, 6 RR 559 (1950). ‘Exao, the. only question ; 
to: be determined in this case te whether the Comiasion’s denial: « of 
mackey"s proposal for rule making proceedings without a ‘bearing was . 
in any y an. abuse of its asscrotion, within th the meaning of! its om 
Rules: or the relevant sections of the » Administrative ve Procete Me . 
| supra. Oo Ore é, to . 
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II. THE COMMISSION'S DENIAL OF PETITIONER'S 
APPLICATION FOR RULE MAKING ON ITS 
MERITS WAS NOT AN ABUSE OF ITS DISCRETION 
Petitioner’ 's application for rule making below was specifically 
directed to amending the Table of Aceicmmarite contained in Section 
3.606(b) of the Commission" 's Rules under which the State of New 

Jersey was allocated one > VHF channel and 14 UHE channels, by shifting 
VHF television Channel 3 from Philadelphia, Pennaysvania to Atlantic 
City, New Jersey (R.' 2-11). The proposed shift of the channel in 
question (VHF Channel 3, Philadelphia) was justified on a collateral 


argument to the effect that the State of New Jersey was not allocated 


its fair proportion of VHF television channels under the 1952 Table 
of Assignments as contained in Rule 3.606(b) and as required by 
Section 307(b) of the Act, and that the transfer of Channel 3, Phila- 


delphia, would, to some extent, serve to remedy the existing Anequity 
in New Jersey and $0 bring the 1952 Table of Assignments into closer 
conformity with the requirements of Section 307(b) of the Act. (R. 7). 
In its Order of September 30, 1957, denying Mackey’ $s applica 
tion for rule making, the Commission, addressing itself to both: ‘the 
general allocation problen relating to the dearth of transnitting 
facilities in New Jersey and sinilar areas and to the specific 7 
proposal laid before it to modify Rule 3.606(b) by deleting VE | | 
Channel 3. from Philadelphia and moving it. to Atlantic City, stated as 


follows (R.-260e27): .. : ed test “i ae ¥ Bate 
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"Se Last June, following an intensive study of the sare 
television problems which have arisen since the pres 
television allocation plan was adopted in 1952 and arte: 
consideration of a vast number of proposals for solving 
_these problems, the Commission released its Report and 
Order in Docket No. 11532, outlining a long-range p: 
designed to improve the over-all television allocation 
structure and to achieve more fully the objectives of 

the Sixth Report and Order and the requirements of the 
Comaunications Act. Since as part of this long-range 
program, a thorough study of the possibilities of ulti- 
mately using the UHF band exclusively, or in a major: 
portion of the United States, for television was planned 
and the study and implementation of such a program w ae 
necessarily take a number of years, the Commission a 

gave consideration to what action might be taken in ihe 
interim to improve opportunities for more effective. com 
petition among a greater number of stations. Accordingly, 
we have since that time pursued a policy of instituting 
rule making to consider proposals requesting channel 
changes in particular areas and communities which appear 
to provide greater opportunities for television growth 
and for effective competition among a greater number of 
stations in the interim, pending a completion of our: 
long-range study. | 


"6. We have examined the subject proposal and the — 
arguments of the parties with respect thereto, and we do 
not believe that it is one upon which the institution 
of rule making is warranted. Petitioner's proposal to 
obtain a VHF channel assignment for Atlantic City is 
dependent upon deleting Channel 3 from Philadelphia | 
upon which a station is and has been operating for many 
years. Philadelphia, with a 1950 population of 
2,071,605, and a metropolitan area population of 
3,671,648, is the fourth largest market in the country 
and has been assigned three commercial VHF and four | 
UHF channels, one of which is reserved for educational 
use. 

| 


"7. The scarcity of local television outlets in New 
Jersey and in other areas presents a problem which we 
are seeking to solve in our longerange program for | 
improvement in the television allocation structure. | 
However, we do not believe that at this time, when we 
are pursuing the objective of improving the competitive 
situation in as many communities and areas as possible 
so as to make more and better television available to 
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"the public we would be justified in removing a tele- 
vision channel from a city of the size and importance 
of Philadelphia, where it is meeting the public need 
for service and is necessary to the maintenance of a 
healthy and effective competitive situation among the. 
stations and networks in that market in order to _. 
provide a local outlet in Atlantic City, which {fs much 
smaller in size (61,657 population) and in a smaller 
market (1950 metropolitan area population 132,399, . 
the 129th ranking market), particularly when we con= 
sider that there is no other VHF station in the 
Atlantic City area with which a Channel 3 station 

- could compete on an equal basis and that Atlantic. 
City receives service from the three Philadelphia 
stations on Channels 3, 6 and 10 and from the Channel 

' 12 station at Wilmington, Delaware. In our view, this 
proposal neither presents a practical remedy for alle= 
viating the difficulties which have hindered the es- 
tablishment of local television outlets in New Jersey 
and Atlantic City nor serves the public interest by 
creating improved opportunities for effective . 
competition among a greater number of stations." 


We believe the foregoing to be on its face a completely 


reasonable disposition of the merits of. the specific proposal 


placed before the Commission by petitioner, fully in accord with 
the law and the Commission*s present interim policies in regard to 
the deletion and reassignment of VHF and UHF channels under certain 
limited circumstances. Thus, in paragraph 5 of its Order, the Com 
mission indicates that it is presently engaged in a long-range 
program to improve and possibly revamp the entire television alloca- 
tion structure by making it all UHF and in the interim is confining 
itself to a policy of instituting rule making proceedings to effec= 
tuate channel caries only in areas where such shifts would provide 
greater opportunities for effective competition among a greater 
number of stations. In paragraph 6, the Commission points out that 
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Mackey*s proposal to obtain a VHE channel for Atlantic city is 
completely dependent on deletirig Channel 3 from Philadelphia, one 
of the largest cities in the country, where it has been operating 
for many’years. In paragraph 7, the Commission, after noting the 
paucity of television outlets in the State of New Jersey, states 
that it is moving to solve the problem both in New Jersey i in 
other areas of the country in jts longerange program looking toward 
an all-UHF allocation. It also states that the objectives! of its 





interim program for improving competition between stations would 
not be served by deleting Channel 3 from Philadelphia, where it is 
meeting a public need and providing healthy and effective competi- 
| tion among the stations and networks, to move it to much snaller 
Atlantic City where there is no other VHF assignment, and where VHF 
service is already received from four stations. In view of these 
facts, the Commission concluded that the proposal neither presented 
a “practical” remedy for the | problems of New Jersey or Atlantic 
City, nor improved opportunities for effective competition among 
a greater number of stations. 7 

In other words, the Commission stated it had determined as a 


result of its comprehensive study in Docket No. 11532 that the best 
| 


way of dealing with the problem of the shortage of operational local 
facilities in New Jersey without unduly disrupting existing service 
and operations was through a move of all television stations to the 
UHF, if further study proved this to be feasible. And, with respect 
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to the specific proposal to shift Channel 3 from Philadelphia to ~ 


Atlantic City, the Commission indicated it was deficient under two 
of the three criteria for adding a VHF channel to a community set ™ 
forth in the June 26, 1956 Report and Order (21 Fed. Reg. 5988, 
13 Pike & Fischer R.R. 1571). There was a greater public need for 
the channel in Philadelphia (criterion 2) and the addition of the’ 
channel to Atlantic City would not improve the competitive situation 
there since it would’ be a first VHF channel for that community 
(criterion 3). The Commission also concluded that the move of the 
channel to Atlantic City had not been shown to be a practical remedy 
for the transmission problems of either New Jersey or Atlantic City, 
in view of the fact that Atlantic City already receives service ‘from 
two other: Philadelphia -VHF - stations,:.as-well as: one- in Wilmington; 
Delawares- ° ar is, wengyee nh be 

Petitioner, throughout his brief (as in his pleading before 
the Commission), refrains from so much as adverting to the Comis- 
sion’s Report and Order of June 26, 1956 or the long= or short-range 
judgments made therein. In Point Il-D of his brief (p. 16), however, 
he does appear to come to grips briefly with the problem of whether 
the Commission may defer changes in its allocation table pending 
comprehensive: study of all facets of the matter. He states, without 
any real argument, that it cannot. We believe that petitioner's 
position in this respect is manifestly incorrect.- The Commission — 
view that the transmission problems of New Jersey and Atlantic City 





3 2 . “4 
. (as. well as similar areas throughout the Seney), may best, be vere 
“Sante peace es tn si ath ene abel dana 
~ extensive record: in Docket 11532 and is not merely an “urmazrented 
‘sepumption’ as. petstioner contends. But more important, petitioner's. 
besic position that action seeking a better overmall solution of the 
local service problem cannot take et over immediate action 
on petitioner's particular proposal is completely unsupportable. : 
~ Logansport. Brosdcasting Co- ve United States, 93 VS. Apps 

DCe 342, 210 F. 2d 24, decided in 1954 after the ‘Lsauance of the 
"Sixth Reports Coastal, Bend Television Comp. v. Eedere] Communications 
Commissions >96-U.S. Apps'D.C. .2514'234.F. 24 6865; decided 24:2956 
after Comission rejection'of the first: ‘sound of. -deinteraixtote - 
petitions, ‘and’ MIRL Television Cos wo-Ynited States; "Case oss"28768, - 
13769 and: 13912, decided: March 275: 1986 after: the iseuance ‘of-the. 

, Report on: the general allocation proceedings in Docket. uisee-ants : 
action under: the Coumission’s interim: reallocation program, ak): 
stand for:.the: proposition. ‘that the Comission mays. an its! @tecretion, 
refrain from-taking action with respect to individeat. assignments, 

in view of considerations. aR to the. impact of such actions on. the 
_overeall allocation pattern. -Thuss: in. Constal Rend,'-supra, the: - 
Commission rejected deintermixture proposals which it edaitted: night a 
-belp a number. of operating UHF stations. in particular communities. on 
grounds that it did not. believe that: spch. actions: could baye.any: | 
serious impact ‘upon the. general. allocation: ‘problen. and night be ion 


consistent with. actions to be taken. in the general allocation. 
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proceeding in Docket 11532 then about to commence. This sole making 
determination by the Commission was affizmed by this Court, which, 
in addition, approved the determination of the Commission ‘to continue 
to make VHF grants, which would allegedly jeopardize the UHF stations. 
The Court said (98 U.S. App. D.C. 251, 255, 234 F. 2d 686, 690): 


But we think that the Commission's decision to adhere 

to the 1952 allocation for the time being as reflected 
in its refusal to institute a “freeze” on construction 
permits for VHF stations to prevent competition with 
existing UHF stations is well within its sta 

apap A its decision was based on its finding that 
the VHF stations would bring additional television ~~ 
service to a significant number of people. True, 

there would be loss to the public if VHF ‘competition 
should destroy existing UHF stations before the 

‘current rule-making proceeding decides the ultimate 
fate of UHF television. But whether one factor : 
should outweigh the other is precisely the sort of 
question which Congress, by employing the broad lan- 
guage of Section 303, wished to commit to the discre- 
tion of an expert administrative agency, not the... 
courts. It is for the Commission, not the courts, to 
pass on the wisdom of the channel allocation scheme. 


National Broadcasting Cos v. United States, 319 U.S. 
190, 224=25 (1943 So long as the Commission’s . 


action in such an area of discretion has a reasonable 
factual and legal basis, we may not overturn it. | 
: a Ve 4 


Gory 304 UcS. 344 (1950)) ef Securities € Exchange 

Commission v. Chenery Corp., 332 U.S. 194 (1947). 

Similarly, in the recent WIRL case, supra, which involved a 
rule inking proceeding instituted by the Commission on’ June 26,’ 
1956 in conformity with its “interim” program of equalizing com | 
petitive opportunities, the Court, in affirming the deletion of the 
only VHF channel from Peoria, expressly affirmed as reasonable both 


the long-range and the interim programs of the Commission arrived 
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at in Docket 11532. 2/ Consequently, we think it stands as 


established law that the Commission is not required to approve a 
channel reassignment which might further achievement of part of the 
equitable allocation standard of Section 307(b) of the Act, where it 
‘reasonably concludes that other equally valid public interest con- 
siderations require disapproval. It is iumaterial that such deter 
mination was made in deciding not to institute rule making proceed- 
ings rather than in deciding not to amend the rules after holding 
such a hearing. | 

" Petitioner also objects to the Conmission’s conelusion in its 





Memorandum Opinion that its proposal does not present a practical 
remedy for alleviating the difficulties hindering the establishment 
of local television outlets in New Jersey and Atlantic City =- 





pointing out that it had demonstrated the move would conform to the 
Comaission’s technical standards (Br., p. 16). But this technical 
feasibility clearly is not what the Commission had in mind. ‘Rather, 





it seems clear from the immediately previous reference to the fact 
that Atlantic City received service from three other VHF stations 
that it was talking about the problem of shadowing of snaller com= 
. munities by stations in larger metropolitan areas, to which the 


Commission had adverted in its Report and Order of June 26, 1956. 


7/ "The charge of arbitrariness is not well taken. The long-range 
goal of the Commission was to encourage UHF, and removal of 
potential VHF competition is a. rational choice of means to 
achieve this end. The short-range or ‘interim’ goal was to im 
prove the opportunities for effective competition among a 
greater number of stations.” Slip Opinion, p. 7. “| 
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(See Counterstatement, ps 7, supra.) The Comission was all too ° 
aware from a number of cases with which it had had to deal 8/-tnat 
in such circumstances the assignment of even a VHF station in the“ 
smaller community will not insure its ability to compete since the’ 
network and national spot business will ‘normally gravitate to‘ the’ 
stations in the larger community. In fact, this is what petitioner 
itself had charged ‘had proved to be the case with the VHF station 
assigned to Newark, New Jersey, a far larger community than Atlantic 
City (R. 5-7, Bu 4). Under these circumstances, the Commission ~ 
properly concluded, in the absence of any contrary showing or attempt 
at showing by petitioner, that transfer of a VHF channel to Atlantic 
City would not be a practical solution for its‘problems or those ‘of 
eat Fewer: . es te 

Bet of course there is an even greater weakness in petitioner's 
case on its own terms. It is based solely on the need for a greater 
number of VHF stations in New Jersey; petitioner expressly stated’ he 
did not contend that "Atlantic City is per se entitled to a Philadel- 
phia channel” or that Channel 3 had any special utility in Atlantic 
City than any of the other Philadelphia ‘or Wilmington VHF chan=’* < 


nels 2/ == instead it’ characterized all such consideration as irrelevant. 


8/ See Fort Wayne-Angola, Indiana, 14 Pike & Fischer R.R. 1571, 21 Fed. 
Reg. 40583 9 15 Pike & Fischer 
ReRe 16235 22 Fed. Rege -23603 Sulsa-Muskogee, CkLshons, 15 Pike &.. 
Fischer RiR. 1720; 2 Fed. Reg. 6342. iat 2 pe 


2/ Commission calculations indicate’that any of the four VHF channels 
presently assigned to Philadelphia or Wilmington would be technically 
usable in Atlantic oitys ; a ee 
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; This disclaimer is not surprising since Atlantic city. ranks 
tenth in the State of New Jersey in tems of population and 4s 1o- 
cated in Atlantic County, which ranks. twelfth in population in. the 
21 counties of New Jersey. 12/ thus, if New Jersey has need for an 
immediate assignment of another of the scarce VEE. channels, there’ 
is no reason to believe that a: fair or equitable allocation of this. 
channel would place it in Atlantic City. Nor. does. it answer the 
question to state that such an assignment will at. least be a step. 
an the. Tight direction (R. 6). For assignment of a VHF channel to 
Atlantic City, which would give New Jersey two VF assignents,. would 
. seriously impair, if not eliminate, the chances of one of the larger 
New Jersey communities of receiving such an assignnent. Thus, if 
the inmediate assignment of a VHF channel. to New Jersey was required 
by. the. Adcensing standards of Section 307(b) 5. there would be no 
reason to. believe it should be made in Atlantic Citys. 





Similarly, even if an immediate assignment of a. VHF channel 


to New veeey: is required, there is no reason to believe. it should 


be at the expense of Philadelphia. New York City has six ‘commercial 
assignments; ‘Philadelphia only three. ‘If: the Commission ts required 
to assign a VHF : Sree, to New Jersey, Li might be better to do so: 


” 


10/ The ; iclioine nine cities in New Jersey have. larger © pnitabiios 
than Atlantic City: | Newark, Jersey OY Citys Paterson, Trenton, aeons 
Elizabeth, East Orange, Bayonne, and Clifton. | 
4 The following el eleven counties in New Jersey have larger popu- 
lations than Atlantic Céunty: Essex, Hudson, Bergen, Union, 
Passaic, ‘Camden, Middlesex, Mexcers: OMNES Morris and dot ieee 
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by deleting a channel ‘from New York City than ‘from Philadelphia. 
Certainly such a move would be more consistent with the Comaission"s 
interim program to improve competitive opportunities, since, even if 
the Wilmington station is counted in with the’ Philadelphia ‘group, - 
deletion of a channel there would leave a much more restricted ‘om 
petitive picture than removing a channel from New York. 

We do not suggest that the proper way to handle the problem of 
New Jersey's lack of local stations posed by petitioner is by chiéolling 
among the New York and Pennsylvania VHF channels the one best suited 
for deletion and then determining the particular New Jersey com 
munity.to which the channel should be assigned. Just such determina- 
tions would, of course, be required if petitioner were correct’ in~ 
his argument that any service unbalance ‘must be immediately remedied. 
And there is no reason to believe that this process would result in. 
picking Channel 3 in Philadelphia for assignment to Atlantic City. - 
But as we have made clear, supra, we believe the proper conclusion 
was that reached by the Commission, that channel-shifts to correct” 
possible defects in the television allocation structure should be 
deferred pending consideration of the feasibility of a move to an - 
all-UHF plan, except in these special cases where immediate oppor-” 
tunities for increased Somgestcion. among stations in particuler-com- 
munities could be enhanced without depriving significant numbers’ off 
persons of their omey ere service. if f. Se eae ae 

The probles facing the Court here is, it must be scencmsias 
essentially the same as that presented in the several deintermixture 
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‘Cases PY, There the success of UHF operations was threatened by im 
plementation of. VHF assignments in the particular conmuni ty in which 
‘the UF. station | was Located, whereas here, established ve stations 

‘in nearby: areas have effectively foretiosed any successful ‘aE opere= 
tion in Atlantic city. 42/ "But in both cases the realiocation proposed 
would have purportedly resulted in more service to the community ine. 
volveds. and in both cases the Commission rejected the ‘proposed change 


because it ‘Seopardized the general public interest in atteapting to. 
ald a particular community. Thus, this Court stated in Seastal bend, 
supra, that “whether one factor should outweigh the other is pre- | 
cisely the sort of question which Congress, by employing the broad 
language ‘of Section 303 wished to commit to the dtecretion of an expert 


administrative agency; not the courts". Particularly pertinent to the 
present situation, we believe, is the statenent of the Commission ‘is . 
‘its Report and Onder in the 1955 deintermixture proceeding (2 Fed. 
Reg. 8495, 13 Pike & Fischer RoR 1511), cited with svprorel sf this 


Court in Gerico Investment Cov.v ig mamuini cations Cor 
99 U. S. » Apps D. Ce 379, 240 Fe 2d 410. / The ona there 


Li/ See Coastal Bend Television Co. ve Federal Communications Commise . vee 
on, 96 U.S. App. D.C. 251, 234 F. 2d ee ene dale ingioer coe Ve. 

9 99 U.S. Appe F. 2d 

+ Pocsrel communications Comission, 7 


4103 
comin Se “App I DeCe —’. a6. F. 2d 699. an 
ay ASE ‘S 
/- Te canaot bes wuppusted tet aieegt tor We paleence st WS ete . 
| tions in nearby Philadelphia there was anything inherently: Sea 
-. in UHF channels.to serve the flat. = Resco ys aictade settled 
areas of southeastern New Jersey.” ape 


aw, In Gerico, it: should be reoeabered, the siulaptann ids Meee? 

to that presented here than in most of the other deintermixture cases, - 
_ fen there {¢ ims ‘alleged that operetion ef WE stations ip) Miams would 
deprive Fort Lauderdale of its mer 2 local outlets ret 


uly 
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stated in 1sideebe equally: applicable heres | 
Premature involvement with questions relating exclusively 
. to individual city assignments or limited areas, without — 
reference to a nation-wide system, would unduly impede our 
progress in determining the basic course which it would be ~~: 
desirable to follow in considering possible TENTESORE to. 
the nation-wide allocation plan. 
| CONCLUSION 
For the foregoing reasons, the Commission's Order of Septen- 
ber 30, 1957, dismissing petitioner's application for rule making, 


should be affirmed. 


Respectfully submitted, 
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Assistant Attorney General 
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(i) 
QUESTIONS PRESENTED 


Whether petitioner has shown that he is entitled to judicial review 
of an order of the Federal Communications Commission denying his 
petition requesting the institution of a rule making proceeding?” 


The following question is also presented, according to a stipu- 
lation of all parties: | 





To determine whether the Federal Communications Commission 
was arbitrary and capricious, and violated Sections 303(f), 303(r), and 
307(b) of the Communications Act of 1934, as amended, Sections 4(d) 
and 6(d) of the Administrative Procedure Act, and Commission Rules 
1.701, 1.702, and 1.729, by denying petitioner's request for the insti- 
tution of a rule making proceeding to determine whether the table of 
television channel assignments in Commission Rule 3. 606(b) should be 
amended so as to delete television channel 3 from Philadelphia, 
Pennsylvania, and to add channel 3 to Atlantic City, New Jersey. 


** 





* This question was not stipulated by the parties. It became clear |after 
petitioner's brief was filed that there was an absence of a showing of the 
requisite jurisdictional facts. Cf. United States v. Storer Broadcasting Co 
351 U.S. 192, 197 (1956). 


** None of the parties hereto concedes the correctness of any factual or 
“legal premises implicit in this formulation of the issue. 
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The Commission's Reasons For Denial 
Of The Rule Making Request 
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Argument 


I. Petitioner Has Failed To Show That He 
Is Entitled To Judicial Review And The 
Petition Should Be Dismissed 


The Commission Acted In Accordance 
With Existing Law In Denying The 
Specific Request Of Petitioner To Move 
Channel 3 From Philadelphia 


The Commission Observed All The 
Requirements Of The Administrative 
Procedure Act And Its Own Rules 


Specific Written Grounds Of Denial 
Were Furnished Petitioner 


The Commission's OrderIsA . 
Proper Exercise Of Its Expertise 
And Is Supported By The Record 


The Commission's Allocation Plan 
Contained In Rule 3. 606(b) And Its 
Allocation Policies Are Lawful And 
Required Denial Of The Rule ane 
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Conclusion 
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UNITED STATES OF AMERICA, : 
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FEDERAL COMMUNICATIONS COMMISSION, 
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NATIONAL BROADCASTING COMPANY, INC., ; 
Intervenor. 


PETITION TO REVIEW ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 





BRIEF FOR INTERVENOR, 
NATIONAL BROADCASTING COMPANY, INC. 


COUNTERSTATEMENT OF THE CASE | 


Petitioner's statement of the facts in this case omits material 
facts and is argumentative and misleading. Accordingly, there is set 
forth below a counterstatement of facts. 
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National Broadcasting Company, Inc. ("NBC"), Intervenor, is 
the licensee of an existing very high frequency. "VHF" television station, 
WRCV-TV, which operates on Channel 3 in Philadelphia, Pennsylvania. 
(R. 12)." A commercial television station has been operated on that 
channel in Philadelphia since 1941. (R.13) At the present time, WRCV- 
TV provides more than 125 hours a week of television service to approxi- 
mately 6, 321, 494 persons who reside within the Grade B contour of the 
station. (R.13) 


THE NATURE OF THE CASE 


This case arises on a petition to review a Memorandum Opinion 
and Order of the Federal Communications Commission ("Commission") 
which denied a request by petitioner to institute a rule making proceed- 
ing to amend the Commission's Rule 3.606(b). This Rule sets forth a 
Table of Assignments for television channels throughout the entire 
country. The rule making request here was for the express purpose of 


removing Channel 3 a Philadelphia and assigning it to Atlantic City, 
New. salen d (R. 2) ** 


A-comparison of the relative sizes of these two cities shows: 
Philadelphia. Atlantic City 

Market Rank 4th 129th 

Population of City 2, 071, 605 61, 657 


Metropolitan Area 
Population | 3, 671, 048 132, 399 
(R. 27) 


a Oe eee ie renee AAPA, references are to the pages of 
the original record. 


sal WEEE talberiatiin debianans a ok: peocltbell tes cperaecce: thie wxnes Gikondll fo 
this part of the country unless-separated by at least 170 miles (Rule 23610). This 
distance was established to prevent mutually destructive interference between 
stations. It would be impossible to meet the minimum separation requirement in 
the-case of Philadelphia and Atlantic City which are only 64 miles apart. Thus, 
this: proposal is not a "drop in". If Channel 3 is in use at Philadelphia, it cannot 
be used simultaneously in Atlantic City. To use it in the latter city requires its 
elimination from Philadelphia. 
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Petitioner is the holder of one of two permits outstanding for 
UHF television stations in Atlantic City. Neither station is in opera- 
tion. Television service is provided to Atlantic City at the present 
time by three stations in Philadelphia and one in Wilmington. (R. 27) 





| 
New Jersey has been allotted one VHF chamnel and fourteen UHF 


channels under the Commission's present plan. | 

3 | 

THE COMMISSION'S TELEVISION ALLOCATION : 
RULE MAKING, 1945-1955 


Channel 3 had’been in operation in Philadelphia for about tear 
years when, in 1945, the Commission conducted a rule making pro- 
ceeding which resulted in the adoption of rules and standards for tele- 
vision, including its first nationwide Table of Assignments. The 1945 
Table assigned the thirteen then-existing VHF television channels to 
particular states and communities throughout the country and con- 


firmed the continued assignment of Channel 3 to Philadelphia. 


After most lengthy proceedings, the Commission, in April 1952, 
issued its so-called Sixth Report which, among other things, contained 
a revised nationwide Table of Allocations. 1 Pike & Fischer Radio 
Reg.* 91:599 (FCC 1952). | 





This 1952 Table contemplated the use of 12 VHF channels and 70 
UHF channels. Under it, UHF and VHF channels, considered together, 
provided the unit which was allocated to provide a fair, equitable and 
efficient distribution of facilities as required by the Communications 
Act of 1934.°* The Commission acknowledged that UHF channels and 
VHF channels were "marked by distinguishing characteristics", but 
nonetheless, it specifically rejected contentions that Section 307(b) of 
the Communications Act required it to treat VHF channels separately 
for purposes of drawing up the allocation plan. 1R.R. 91:663. : 


Hereinafter cited as "R.R." 


48 Stat. 1064, 47 U,S.C. Sections 151-609, as amended, hereinafter referred 
to as "the Communications Act." 


ae 








aacte? 
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The Commission made detailed findings and conclusions about 
all areas of the country, including Pennsylvania, New Jersey and speci-. 


fically referred to Philadelphia and Atlantic City. It concluded that 
Channel 3 should remain in Philadelphia. Id. at 91:729 


The 1952 Table reflected the Commission's view that UHF was 
then sufficiently developed to be able to compete successfully with VHF, 
and, accordingly, many communities were "intermixed"; that is, allot- 
ted both UHF and VHF channels, so as to encourage the development of 
UHF television. As time has passed, UHF has not progressed as 
rapidly as had been hoped. 


THE COMMISSION'S 1956 TELEVISION 
ALLOCATION PROGRAM 


In recognition of this problem, in 1955 the Commission began 
proceedings to consider the feasibility of selective "deintermixture", 
i.e., making all channels in any given area either VHF or UHF, but not | 
an intermixture of both. A report and order was issued in this proceed- 
ing on June 26, 1956 (herein called the "1956 Report"). Second Report 
on Deintermixture, 13 R.R. 1571 (FCC 1956) | 


Petitioner's brief omits any reference to this action. 


In this 1956 Report, the Commission concluded that it would adopt 
a long range program which would "undertake a thorough, searching 
analysis of the possibilities for improving and expanding the nationwide 
television system through the exclusive use of the UHF band throughout 
or in 2 major portion of the United States." Id. at 1580. 


The Commission stated it would consider the reassignment of 
television channels specified in the 1952 Table where either the addition 
of VHF assignments or the removal of existing VHF assignments would _ 
afford opportunity for the improvement and expansion of television ser- 
vice to the public in particular communities. | . 
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- Petitioner's proposal seeks the elimination of one of three exist- 
ing VHF stations in Philadelphia, and the addition of that particular VHF 
channel to Atlantic City. | 


In its 1956 Report, the Commission stated (13 R.R. 1582) that 
the addition of a VHF channel to a community would depend peipcipaliy 
upon: 


"Whether it is possible to locate the eemian’ 
mitter so as to meet minimum transmitter | 


spacings." 
|The Commission here concluded that to provide Atlantic City 
with the channel, it must be removed from Philadelphia. ] 


2. "Whether, in cases where it is necessary to 
move the channel from another city, there is 
greater need for the channel in the area to 
which it is proposed to be assigned." 





[The Commission, in the instant case, made a detailed | 


comparison of the communities involved and concluded : 
‘there was a greater public need for the continued opera- 
tion of Channel 3 in Philadelphia than for the addition of 
the channel in Atlantic City. ] | 
| 


i 


3. "Whether the addition of a new VHF assign- 
ment would be consistent with the objective 
of improving the opportunities for effective | 
competition among a greater number of | 
stations." 


[The Commission concluded that petitioner's proposal | 
would furnish only a single VHF channel in Atlantic _ 
City and would not provide opportunities for effective 
competition among a greater number of stations. ] 





The Commission also stated in the 1956Report (13 R.R. 1582) 
that the elimination of a VHF commercial assignment would depend 4 
among other things, upon: 
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1. "Whether significant numbers of people 
would lack service as the result of the 
elimination of the VHF channel." 


[The Commission's comparison of the populations 
and markets of Atlantic City and Philadelphia in 
its Opinion and Order denying petitioner's request in- 
dicated that there would be a significant loss in 
service. | 

2. "Whether one or more UHF stations are 
operating in the area." 

[There are no commercial UHF stations operating 

in Philadelphia and only one educational UHF 
station. ] 

3. ‘Whether, taking into account all the local 
circumstances, the elimination of 2 VHF 
channel would be consistent with the ob- 
jective of improving the opportunities for 


effective competition among a greater 
number of stations." 


After detailed consideration, the Commission con- 
cluded that the continuance of Channel 3 in Philadelphia 
“was necessary to the maintenance of a healthy and 
effective competitive situation among the stations and 
networks in that market. . /'] 


THE COMMISSION'S REASONS FOR DENIAL 
OF THE RULE MAKING REQUEST 


Petitioner's brief is rife with charges about what the Commission 
did not do. Because of this, it is important to set forth what the Com- 
mission did. In three final paragraphs of the Memorandum Opinion and 
Order complained of, the Commission set forth valid and convincing 
reasons dispositive of petitioner's rule making request. These read as 
follows: 


7 
| 

"5. Last June, following an intensive study of the 
serious television problems which have arisen since the; 
present television allocation plan was adopted in 1952 and 
after consideration of a vast number of proposals for solv- 
ing these problems, the Commission released its Report 
and Order in Docket No. 11532, outlining a long-range pro- 
gram designed to improve the overall television allocation 
gt ructure and to achieve more fully the objectives of the 
Sixth Report and Order and the requirements of the Com- 
munications Act. Since, as part of this long-range program, 
a thorough study of the possibilities of ultimately using the 
UHF band exclusively, or in a major portion of the United 
States, for television was planned and the study and imple- 
mentation of such a program would necessarily take a num- 
ber of years, the Commission also gave consideration to 
what action might be taken in the interim to improve op-; 
portunities for more effective competition among a greater 
number of stations. Accordingly, we have since that time 
pursued a policy of instituting rule making to consider pro- 
posals requesting channel changes in particular areas and 
communities which appear to provide greater opportunities 
for television growth and for effective competition among a 
greater number of stations in the interim, pending a com- 
pletion of our long-range study. 


"6. We have examined the subject proposal and the 
arguments of the parties with respect thereto, and we do not 
believe that it is one upon which the institution of rule making 
is warranted. Petitioner's proposal to obtain a VHF channe 
assignment for Atlantic City is dependent upon deleting Chan- 
nel 3 from Philadelphia upon which a station is and has been 
operating for rnany years. Philadelphia, with a 1950 popu- 
lation of 2, 071,605, and a metropolitan area population of 
3, 671, 648, is the fourth largest market in the country and 
has been assigned three commercial VHF and four UHF | 
channels, one of which is reserved for educational use. 
Stations are operating on the three VHF channels and on 
the UHF channel reserved for educational use. 


"7, The scarcity of local television outlets in New 
Jersey and in other areas presents a problem which we are 
seeking to solve in our long-range program for improve- 
ment in the television allocation structure. However, we 
do not believe that at this time, when we are pursuing the 
objective of improving the competitive situation in as many 
communities and areas as possible so as to make more and 
better television available to the public, we would be justi- 
fied in removing a television channel from a city of the size 
and importance of Philadelphia, where it is meeting the public 





«| 
| 
; 
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need for service and is necessary to the maintenance 

of a healthy and effective competitive situation among 
the stations and networks in that market in order to 
provide a local outlet in Atlantic City, which is much 
smaller in size (61, 657 population) and in a smaller 
market (1950 metropolitan area population, 132, 399, 

the 129th ranking market), particularly when we con- 
sider that there is no other VHF station in the Atlantic 
City area with which a Channel 3 station could compete 
on an equal basis and that Atlantic City receives service 
from the three Philadelphia stations on Channel 3, 6 and 
10 and from the Channel 12 station at Wilmington, Dela- 
ware. In our view this proposal neither presents a 
practical remédy for alleviating the difficulties which 
have hindered the establishment of local television out- . 
lets in New Jersey and Atlantic City nor serves the 
public interest by creating improved opportunities for 
effective competition among a greater number of stations." 
(Emphasis supplied. ) 


SUMMARY OF ARGUMENT 


The Petition for Review should be dismissed for want of jurisdic- 


tion. 

Petitioner has failed to show that he is a “party aggrieved by a 
final order" of the Commission as required by the Judicial Review Act 
of 1950 in that there is no showing that petitioner has sustained, or is 
immediately in danger of sustaining, a direct, substantial injury as the 
result of Commission action. 


The order complained of is not a "final order" because it does 
not affect the property, business or contractual rights of petitioner; it 
does not compel him to do or refrain from doing anything; and it does not 
operate to control petitioner's business affairs. 


Petitioner is not entitled to judicial review under Section 10 of 
the Administrative Procedure Act because the refusal of the Commis- 
sion to grant a request to institute quasi-legislative proceedings is a 
., matter of agency discretion and not reviewable. 
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I. 


Assuming, arguendo, that petitioner is entitled to review, the 
petition should be denied because the Commission afforded petitioner 
full rights under all applicable statutes, regulations and decisions. 
The petition was entertained and given full consideration, and petition- 
er's specific proposal to move Channel 3 from Philadelphia to Atlantic 
City was denied on rational grounds that support the conchision. 


Ii. 


Petitioner's proposal to move Channel 3 from Philadelphia to 
Atlantic City was rejected by the Commission on detailed and valid 
grounds and the denial of petitioner's request was neither arbitrary 
nor capricious. There is no necessity for this Court to reach the 
question as to whether the Commission's Rule 3.606 (b), as supplement- 
ed by the existing policy embodied in the 1956 Report, is in accord 
with Section 307 (b) of the Communications Act. i 


Even if the Court does undertake to pass on this question, it is 
settled law that Rule 3.606(b) represents a valid exercise of the Com-. 
mission's discretion. Furthermore, similar actions by the Commis- 
sion, implementing its long range and interim policies to strengthen 
the television allocation structure, have been upheld by this Court. 

| 


The manner and course of rule making policy to achieve statutory 
objectives are matters left to the discretion of the Commission and no 
| abuse has been demonstrated. Petitioner cannot dictate or compel the 
Commission to implement statutory objectives in a particular way. 





Finally, the Commission's exercise of its discretion is fully sup- 
ported by the record and the Commission did not err in utilizing its 
experience and expertise or in considering facts "outside the record” 
in denying this rule making petition. | 
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ARGUMENT 
I. 


PETITIONER HAS FAILED TO SHOW THAT HE IS 
ENTITLED TO JUDICIAL REVIEW AND THE PETI- a 
TION SHOULD BE DISMISSED 


The question of jurisdiction may be raised at any time. United 
States v. Storer Broadcasting Co. , 351 U.S. 192, 197 (1956). 


The Communications Act provides judicial review of the Commis- " 
sion’s actions in two ways. First, under Section 402(b), appeals may 
be taken to the United States Court of Appeals for the District of Co- 
lumbia, if they complain of certain specified Commission actions, 
generally those relating to permits, licenses or other authorizations. 


Secondly, all other appeals from orders of the Commission must, 
under the specific language of Section 402 (a) of the Communications Act, 
be brought as provided by and in the manner prescribed by the Judicial 
Review Act of 1950, 64 Stat. 1129, 5 U.S.C. Sections 1082-42, as 
amended. Section 4 of this Act permits appeals to any Court of Appeals 
of the United States, but only by parties "aggrieved by a final order" 
of the Commission. 5U.S.C.. Section 1034. 


The present Petition seeks review via the latter route. To invoke 

the jurisdiction of this Court, petitioner must affirmatively establish 

that (a) he has sustained or is in immediate danger of sustaining a « 

direct: injury as a result of the Commission's action (United States v. 

Storer Broadcasting Co. , supra; cf. Greylock Broadcasting Co. v. 

United States, 97 App. D.C. 414, 281 F. 2d 748, 749 (D.C. Cir.), 

cert. denied, 352 U.S. 935,(1956) and (b) that the Commission's action 

complained of was a "final order" reviewable under Section 4 of the 

Judicial Review Act of 1950. Petitioner has not shown standing on either 

of these two essential jurisdictional requirements and, accordingly, his 
; petition should be dismissed. 


Pad 





‘ The creation of two different avenues of review may have resulted from 
Congressional intent to differentiate between the Commission's legislative and its 
adjudicatory processes. 





me 


ome 
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As to the first, the Petition For Review contains no allegation 
that petitioner is a "party aggrieved" nor any statement of facts from 
which injury to him, resulting from the Commission's order, may be 
fairly inferred. The only interest specified by petitioner.is that he is a 
“permittee of Station WOCN (TV) (Channel 52) at Atlantic City, New 
Jersey", a UHF station. Petitioner claims no better standing than any 
other citizen of the United States. Petitioner has alleged no direct 
injury. 7 


Petitioner's situation differs vastly from that of an existing UHF 
station which attempts to resist the invasion of a VHF authorization. 
In the latter situation, there is a direct injury because, as this Court has 
recognized, "The new allocation [of 2 VHF channel] poses in practical 
and realistic form a threat to the continuance of the UHF stations." 
Greylock Broadcasting Co. v. United States, supra, at 749. On the 
other hand, there is no direct injury because of such preliminary action 
as refusal to start proceedings to consider reallocating a particular 
channel. To extend appellate rights to every person who would be eli- 
gible to apply for the channel if allocated, would stretch the scope far 
beyond Congressional intent. 





As Judge Major of the Seventh Circuit stated in his opinion for a 
unanimous court in Murphy v. United States, 16 R.R. 2043 i Cir., 
Feb. 17, 1958): 


"To hold that every Tom, Dick and Harry can | : 
attack the Commission's order would be to t 
render meaningless Section 402 (a) of Title 47 
which limits the right of review to a 'person 
who is aggrieved or whose interests are ad- 
versely affected.' If petitioners have a right 
to attack the Commission's order as represen- 
tatives of the public, all other subscribers of 
Bell would have the same right. Such a situa- 
tion was obviously never intended by Congress 
and, if countenanced by the Courts, wouldre- — 
sult in intolerable delay and confusion. " (P. 2047) | 


In addition, the Commission's order denying the rule making 
request was not a "final order" under the Judicial Review Act of 1950. 





Since it was merely a decision not ba take the rule-making course which 


“a: he 
& ead 
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petitioner urged, it did not amend or affect existing regulations. It did 
not compel petitioner to do anything or refrain from doing anything. It 
did not affect his existing contractual or property rights or business 
relationship. It did not operate to control the business affairs of peti-. 
tioner. Compare Columbia Broadcasting System, Inc. v. United States, 
316 U.S. 407 (1942), F.C.C. v. American Broadcasting Co., 347 U.S. 
284 (1954), and United States v. Storer Broadcasting Co., supra, hold- 
ing that the rules and regulations of the Commission are "final orders" 
only when they control or affect = cies or tease aatriatts of those 
to whom they apply. 


In peeeeen involving appeals under Section 402 (b) of the Com- 
munications Act, the Courts have paid special heed to the Congressional 
policy of limiting judicial review to complaints by truly aggrieved par- 
ties. FCC v. Sanders Bros. Radio Station, 309 U.S. 470, 309 U.S 642 
(1940). It is clear that, with respect to the quasi-legislative function 
of the Commission, Congress intended a more limited right to review 
so as to avoid unduly hindering or harassing the Commission in the per- 
formance of this function. Petitioner had the right to a rational decision 
by the Commission after reasonable opportunity to be heard. Absent a 
showing of actual injury or Constitutional wrong, petitioner has no abso- 
lute right to embroil the Commission in fruitless review proceedings 
more time-consuming and extensive in character than the original, 
limited proceeding before the Commission. 

Petitioner states that he requests review pursuant to Section 10 
of the Administrative Procedure Act, 60 Stat. 243, 5 U.S.C. Section 
1009. Section 10 is applicable only to appeals under Section 402 (b) of 
the Communications Act and has no reference to Section 402 (a) under 
which petitioner claims, as he must, to appeal. Review under Section 
402 (a) can only be sought through the Judicial Review Act by parties 
| qualified thereunder. However, even assuming a petition for review 
‘will lie under Section 10 of the Administrative Procedure Act, a 
is not penne to ach review here. 





See 4 
ee ™ 
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The Commission action was quasi-legislative. It refused to under- 
take a legislative-like inquiry as to whether its rules should be changed. 
This is the type of threshold determination committed exclusively to 
agency discretion. 


In the Attorney General's Manual On The pdiatntetrative! Peo 
ee 
cedure Act (1947), it is stated unequivocally, at page 39: 3 
"Neither the denial of a petition under Section 
4(d), nor an agency's refusal to hold public rule mak- 


ing proceedings thereon, is subject to judicial review. | 
Sen. Rep. p. 44 (Sen. Doc. p. 230)." | 


The courts have recognized that actions of a legislative character 
which have been committed by statute to the discretion of an agency are 
not subject to judicial review. United States v. George S. Bush & Co. P 
310 U.S. 371, 380 (1940) (action of the President under the Tariff Act); 
Fahey v. O'Melveny & Myers, 200 F. 2d 420, 472-473 (9th Cir. 1952) 
(action of Federal Home Loan Bank Commissioner); Fleming v. Moberly 
Milk Products Co., 82 App. D.C. 16, 160 F. 2d 259, 272 (D.C.| Cir.), 
cert. dism'd., 331 U.S. 786 (1947) . (action of Office of Price Adminis- 
tration). It has also been repeatedly held that threshold determinations 
by an agency not to institute administrative proceedings are not judicially 
reviewable. Crooker v. SEC, 161 F. 2d 944,949 (1st Cir. 1947) (refusal 
of the SEC to institute proceedings looking toward issuance of a "stop 
order"); General Drivers Local 886, AFL v. NLRB, 179 F. 2d 492, 
494-495 (10th Cir. 1950) (refusal of the NLRB to certify a group for 
representation; refusal of NLRB general counsel to issue a complaint). 


Section 303 of the Communications Act delegates to the Commis- 
sion quasi-legislative powers to make regulations to carry out the 
broad purposes of the Communications Act, including authority to as- 
sign frequencies for individual stations as requested by petitioner. In 
this case the Commission decided not to institute proceedings of a: quasi- 
legislative character. In so doing, it has taken precisely the type of 
action which has been held not to be judicially reviewable.and the Petition 
for Review must therefore be dismissed for want of jurisdiction. 








Ate | 
vai be 
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I. THE COMMISSION ACTED IN ACCORDANCE WITH 
EXISTING LAW IN DENYING THE -SPECIFIC RE- 
QUEST OF PETITIONER TO MOVE CHANNEL 3 
FROM PHILADELPHIA | 

No matter how embellished, petitioner presented to the Commis- 
sion only one specific request to start a rule making proceeding: | 

Move Channel 3 from Philadelphia to — 
Atlantic City. 

The Commission entertained the petition. The Commission gave 
prompt notice when. it denied the petition. It discussed at length the 
many reasons for its action. The mere allegation that action or a de- 
cision was "arbitrary and capricious", without substantiating factual — 
assertions, i8 insufficient to support an appeal. Hunter v. McLaughlin, 
No. 14,090, D.C. Cir., Feb. 27, 1958. 

Te COMMISSION OBSERVED ALL THE REQUIREMENTS 


OF THE ADMINISTRATIVE PROCEDURE ACT AND ITs 
OWN RULES. 


_ ‘This case involves the right to petition the Commission and not. f 
the right toa hearing. Petitioner's claim to rights greater thanthe d 
right to petition are patently unsound. To hold otherwise would grant 
to petitioner and all other citizens of the United States the power to 
circumvent and hamstring the Commission's discretion in determining 
how to devise rules, regulations, policies and remedies which it deems 
are best suited to further the public interest. 


Specifically, petitioner argues that the Commission violated . 
Section 4(d) of the Administrative Procedure Act, 60 Stat. 238, 
5 U.S.C. Section 1003(d), and Rules 1.701 and 1.702 of the Commis- 
sion's Rules of Practice and Procedure. The Commission was con- | 
fronted with a similar argument in Potomac Broadcasting Corp. , 
6 R.R. 559° (FCC 1950). Its conclusion in that case is dispositive of 
"i * rk _ al | | _ » at 
“These Rules merely incorporate the substance of Section 4(d). 





as yaa ‘ : De 
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identical contentions here. It stated in part (at page 564): -- 


"Under Sections 1.701 and 1.702 of the Commission's - 
Rules of Practice and Procedure,.and Sec. 4(d) of the... 
Administrative Procedure Act, the filing of a petition for 
the issuance, amendment or repeal of a rule does not re-"- 
quire us to grant it, or to hold a hearing, or to engage in- 
any other public rule making proceedings. See Sen. ‘Rep. 

No. 752, S. 7, 79th Cong.;; 1st Sess. ; at page 15, and | 
House Rep. No. 1980, S. 1, 79th Cong. , 2nd Sess. , at... 
page 26. While we are required to receive and consider 
petitions for rule making proceedings we are not com- ae 
pelled to undertake any rule making proceeding merely' _ 
because such‘a petition is filed. The fact that our rules, ~ ~ 
quoted above, permit the acceptance of an application in. . 
conflict with the requirements of a specific rule or regu- 
lation when the application is accompanied by a petition 

to amend the applicable rule, does not alter the nature | 

of the considerations governing disposal of the petition |: 
accompanying the application. It is a petition to ascend 

or repeal the rules and as such is considered in the light 

of the principles applicable to such petitions. We are e 

the opinion therefore that the petitioner's contentions- 

with respect to the right to be heard on its petition and 7 
other matters are without merit." ! 


Certainly the Commission need not grant every ‘rule making ~~ 
request and engage in lengthy, time-consuming and expensive — 
ings to develop information it- has paced gathered and as reconsider ~ 
contentions already rejected. ere n 





SPECIFIC WRITTEN GROUNDS ba DENIAL WERE © Tee ‘ 
é FURNISHED | ‘PETITIONER::.. ° eh 2 ead cat 4 3 





Petitioner also alleges that he has baat arbitrarily denied’ his em 
shia bor toe elie preci ing te ich a cea gee 
Section 6 (d) of the Administrative Procedure Act, 60 Stat. 240, 5 U.8.Cz - 
Section 1005 (d), and Rule 1.729. This simply ignores the Commission’ s 
opinion. The opinion is replete with reasons why the Commission 
deemed it unnecessary and unwise to take the requested action. 
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1.. It was pointed out that Atlantic City is the 129th market in © - 
the. country with a metropolitan area. population of. 132, 399 persons, 
whereas Philadelphia:is the fourth largest market in the country with 
a.1950. metropolitan area population of.3, 671, 648 persons. The Com- 
mission concluded it would not be justified in. removing a channel from 
a "city of the size and importance of Philadelphia, where it is meeting 
a public need for service" to provide a local. outlet for Atlantic City. 


2. In addition, the opinion observed that the continuance of Chan- 
nel 3 in Philadelphia was. "necessary to the maintenance of a healthy and 
effective competitive situation among the stations and networks in that 
market. . aa | . 


3. The Commission observed that the 1956 Report outlined a long 
range. program designed to: improve the overall television. allocation 
structure. In the interim, it noted, it intended to and has followed a 
policy of instituting rule main g proceedings for revision of its: channel 
allocation only where such channel changes appear to provide greater 
opportunity for television growth and for more effective competition 
among a greater number of stations. The Commission concluded that 
petitioner's proposal to assign a VHF channel to Atlantic City where no 
other VHF channel was located did not fall within the category warranting 
rule making. 

4. The Conmitcion pointed out that Atlantic hea now receives 
service from 4 VHF stations. 


leila hia a a eas 
Channel 3 from Philadelphia to Atlantic City. , 


Section 6(d) of the Administrative Procedure Act and Rule 1. 7129 
provide that prompt notice shall be given of a denial of a petition and 
that such notice will be accompanied by a simple statement of the grounds 
therefor. It is submitted that the Commission's opinion and order in the 
instant case more than met these requirements. Surely, petitioner was 
left in no doubt as to the Commission's reasons for denying his request. 


*. 
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As Judge Prettyman put it in Van Curler Broadcasting Corp. v. 

United States, 98 App. D.C. 432, 236 F. 2d 727 (D. c. ‘Cir. oF cert. | 
denied, 352 U.S. 935 (1956): a honed 


"Since all procedural requirements as to rule making 
proceedings were met, no defect in the order appears in ~ 
that respect. The conclusion reached by the Commission 
is clearly stated. The basis and purpose of the order are” 
ample and understandably, even though succinctly, stated 
and are within the consideration prescribed by the statute 
as criteria for Commission action... .... The given |. 
reasons are rational and support the conclusion. Having . 
reached the foregoing conclusions the function of the : 
Court is at an end in a case such as this. * (pp... 729-30) © 





In Van Curler the Court agreed that the Commission init change 
its rule after appropriate proceedings. | A fortiori, where, as here, 
the Commission adheres to existing rules and policies previously found - 
lawful, after engaging in all requisite procedural preliminaries and- 
arriving at rational conclusions, its order must be upheld. * 


THE COMMISSION'S ORDER IS A PROPER EXERCISE OF 7" 
55S Ppseniion Hoey Ey SUE Csee By TE SESCED ! 


Although petitioner is loath to state it directly, he obvioiisty seeks. 
a full-dress hearing on his rule making petition, notwithstanding that he | 
clearly has no such right as a matter of statute, regulation or decision. 
Petitioner's brief (pp. 15-16) lists a series of related arguments aimed 
at accomplishing this purpose. ‘He argues that the Commission’ s order 
was issued without a hearing and. without “quantitative factual evidence", 
that unspecified "facts assumed" by the Commission are not available 
to it, and that the source of such facts is not indicated. " an oak 


: i i 3 i é . . . a ‘i ee 
ete liies iain oe ri te, sh Gust that = 
the Commission's order is beyond the Commission's = 
pettene dd ao hak enmagh of hs aed argue fo pt sng theft 
a 


a a A 


*, 
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It should be noted that petitioner merely states these arguments 
in conclusionary fashion, without any attempt to specify what material 
facts were not in the record and without citation of any supporting au- 
thority. See Hunter v. McLaughlin, supra. 


Actually, a review of the data submitted to the Commission in the 
proceeding on this petition for rule making readily shows that all ma- 
terial facts relied upon by the Commission were in the record. Most 
of them, such as the relative size and population of Philadelphia and 
Atlantic City, are set forth in NBC's opposition (R. 12-18). Moreover, 
petitioner's reply did not attempt to deny a single one of these facts. 


Even if we assume arguendo that the Commission did not rely » 
solely on the record before it in this proceeding, there would be no 
impropriety. The Commission may lawfully rely upon its expertise 
and the informed judgment and experience which it has acquired in all 
of its previous proceedings. FCC v. RCA Communications, Inc., 346 
U.S. 86, 96 (1953); Storer Broadcasting Co. v. United States, 99 App. 
D.C. 369,240 F. 2d 55 (D.C. Cir. 1956). Thus, even in an adjudicatory 
case the agency "is not confined to the record of a particular proceed- 
ing." See NLRB v. Seven-Up Bottling Co., 344 U.S.344, 348-49 (1953). 


A fortiori, the Commission is not so confined in making the pre- 
liminary, threshold decision of whether to institute quasi-legislative 
proceedings in the form of proposed rule making. Otherwise, its inde- _ 
pendence in matters of policy and in devising appropriate remedies could 

8, not be exercised. See Remote Control Operation of Certain Broadcast 
“3,», Stations, Pike & Fischer Ad. L. (2d ser.) (7 Ad. L. Dec. 638, 639-40)(FCC 
=P 1957); Attorney General's Manual On The Administrative Procedure at 
" #: 31-32 (1947). 


ty 
wa In sum, the Commission considered the request for rule making. © 


tt gave prompt notice of its denial-.There was an accompanying. state- 
ment of reasons for tieaction,“ ‘which are-both ‘rational and understand- 
able. On this basis alone, the action-of the Commission should be af- 
firmed. 





ae, 
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THE COMMISSION'S ALLOCATION PLAN CONTAINED 

IN RULE 3. 606(b) AND ITS ALLOCATION POLICIES 

! ARE LAWFUL AND REQUIRED DENIAL OF THE RULE 
MAKING REQUEST | 


The Commission met frontally and specifically the request made 
to move Channel 3 from Philadelphia to Atlantic City. It oe the re- 


quest on valid grounds. 


Petitioner insists, however, that the Commission's opinion is 
not responsive to a broadside attack made by him on the Commission’ 8 
allocation plan of 1952. As the Commission disposed of the specific “ 
request, there is no necessity for the Court to reach the larger question 
which petitioner seeks to raise here. | 


Even assuming that the question is reached, the Commission de- 
cision must be affirmed. | 


The theme of petitioner's argument is that VHF channels; are bet- 
ter than UHF channels, that the Commission's expectation as to the 
utilization and development of UHF has not been realized, and that there- . 
fore the Commission must allocate VHF channels separately to comply 
‘) with the requirements of Sections 303(f), 303(r) and 307(b) of the 
j Communications Act. 


The frame of reference chosen as background for this theme is 
three of the forty-eight states covered by the nationwide allocation plan 
in Rule 3.606(b). This setting -- New Jersey, New York and Pennsyl- , iad 
vania -- purports to show, according to petitioner, that New J ersey has 
\_fared so poorly in the Commission's allocations that existing VHF chan- _.. ¢ 

nels must be switched from the adjoining states to satisfy the statutory / 
requisite of fair and equitable distribution of facilities among the several * 








¢ 
It id Sibe noted that petitioner's rip Fou est,. tg ral accord- 
ing to his pleading filed*with the “To 


Move Channel 3 From i Ree 9g Pemnsy To Atlantic City, New Jersey." 
| 


i 
| 





\ 


—————————— 
“A. We need not dwell on petitioner's lack of logic except to note here that he 


* e 


*x 
states and communities. 


In short, in a new form here is the old argument, long since lost, 
that VHF channels alone must be the subject of a fair and equitable allo- 
cation. 

To avoid the doctrine of stare decisis, the argument sets up a 
straw man. The fact is that there have been technical developments 
since 1952 and policies and plans developed by the Commission to meet 
the new situations. Petitioner has chosen to ignore all the later actions 
of the Commission which supplement its 1952 allocation plan, and does 
not even cite the 1956 Report. However, these plans and scares have 
been before this Court and have been upheld as lawful. O 


This Court on two occasions specifically upheld the 1952 Table of 


Assignments, which allocates VHF and UHF channels on an intermixed 
basis and as a unit and on the basis of communities as well as states. 
Peoples Broadcasting Co. v. United States, 93 App. D.C. 78, 209 F. 2d: 
286, 287 (D.C. Cir., 1953); Logansport B Corp. v.. United 
States, 93 App. D.C.842, 210 F. 2d 24 (D.C. Cir., 1954). 


In Logansport, the Court held: — 

"The fair interpretation of Sections 303 and 307(b), 
when read together, is that the Commission may allocate 
channels among communities either by passing upon speci- 
fic applications or by way of rule making. Situations are 
not infrequent in which an administrative agency can prop- 
erly proceed either through rule making or adjudication: in 
such a case, the choice ‘is one that lies primarily in the 
informed discretion of the administrative agency.‘ Securities 


contends that New Jersey has been mistreated, Pennsylvania has been given an 
overabundance and therefore a channel must be taken away from Philadelphia 
and assign d to Atlantic City. Of course, his conclusion is a non sequitur. It 


co 


sneer ay Atlantic City is entitled to any additional chamel, let alone € 
cular one. The solution might lie in an infinite variety of r ane 


of which contemplates an addition to Atlantic City or an 
































21 


and Exchange Commission v. Chenery Corporation, 
1947, 3382 U.S. 194, 203, 67 S.Ct. 1575, 1580, 1760, 
91 L. Ed.1995. After its experience in distributing 
FM radio frequencies pursuant to an allocation plan, 
and distributing AM frequenciesin response to speci- | 
, fic applications, the Commission has decided that by | 
a means of an allocation plan a more equitable distri- 
, bution of television Channels can be effected. We do 
not think this was an abuse of discretion. We again | 
sustain the Commission's present plan of allocation." | 


r. (p. 27) | 

The argument is made here that the 1952 7 which was upheld 
by this Court in 1954, is now illegal because UHF has not achieved the 
objectives originally anticipated. | 





This same contention was made in Coastal Bend Television Co. v 
FCC, 98 App. D.C. 251, 234 F. 2d 686 (D. C. Cir. 1956), and the pean 


oe summarized the argument as follows: | 
| 
Petitioners’ basic contention, presented in a number of 
forms, is that some of the hopes on which the Commis- : 
sion based its 1952 allocation, particularly as to set and| 
antenna conversions and manufacture of all-channel re- | 
ceivers, have not been realized, and that therefore the | 
1952 allocation has now become contrary to the ‘public 
convenience, interest, or necessity’ and fails to'en- | 
courage the larger and more effective use of radioin | 
the public interest. '" (pp. 689-90) 


> In answer, the Court held: 


"But we think that the Commission's decision to adhere : 
to the 1952 allocation for the time being, . . . . is well | 
, within its statutory authority. . . It is for the Commis-' 
> sion, not the courts, to pass on the wisdom of the channel 
allocation scheme. . . So long as the Commission's action 
in such an area of discretion has a reasonable factual and 

legal basis, we may not overturn it." (p.690) 





| 
The Commission has not concluded that its 1952 plan is perfect 
forever and a day. The 1956 eo to which the Commission referred 
in its Mensaranditin Opinion and: Order, ‘Indicates that steps are now 


being taken to strengthen the television allocation structure throughout 


e 
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the whole country, including New Jersey. The long range plan contem- 
plates more extensive use of UHF channels. The interim program is 
based upon the 1952 plan. Changes to shift VHF channels, as contem- 
plated here, are considered (1) when there is a greater need in the area 
to which it is proposed to be assigned and (2) when the addition of the 
new VHF assignment would be consistent with the objectives of improv- 
ing the opportunities for effective competition among a greater number 
of stations. 


This Court has also had occasion to pass upon the legality of the 
present Commission approach to strengthen the television allocation 
through its long range and interim programs. In WIRL Television Co. 
v. United States, Nos. 13, 768-69 and 13,912, D.C. Cir., March 27, 
1958, a unanimous Court held: 


"As we said in the Coastal Bend case, ‘It is for 
the Commission, not the courts, to pass on the wisdom 
of a channel allocation scheme," provided the decision 
has an adequate legal and factual basis and we find such 
a basis in the present case. The charge of arbitrariness 
is not well taken. The long range goal of the Commission 
was to encourage UHF, and removal of potential VHF 
competition is a rational choice of means to achieve this 
goal. The short range, or ‘interim’ goal, was to ‘improve 
the opportunities for effective competition among a greater 
~ number of stations.’ It was not arbitrary to conclude that 
the goal would be better approached in Peoria by allotting 
it four technically equal UHF channels, rather than one 
superior VHF channel and two inferior UHF channels. 
Appellant's only hope was to demonstrate in the rule mak- 
ing proceeding, that public interest required that channel 
8 remain in Peoria, or that considerations of fairness to 
appellate overbalanced the public interest in removal of 
channel 8. Its views were presented in that proceeding, 
but were not adopted, and we can see no basis for saying 
the Commission's decision was beyond its authority, or 
that the underlying fact findings were not supported by 
substantial evidence, or that appellant was denied the 
procedural rights due si aaa as a rule mak- 
ing proceeding. ". ; 


A: 
aS 
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So too here. Petitioner has been tilting at windmills. While 
vigorously contesting the legality of the 1952 allocation plan, it has failed 
to acknowledge that the plan has been supplemented by both a long range 
and an interim program. It has failed to establish that its proposal to 
add a VHF channel in Atlantic City falls within the objective sought by the 
interim program. _ Petitioner has chosen to ignore entirely the 1956 
Report and its underlying programs. In one Sense, this is merely an 
attempt to turn back the clock. | 


It has been demonstrated before the Commission that the proposal 
would be contrary to the public interest because it would deprive Phila- 
delphia of an existing service for which there is a public need and of a 
channel which is necessary to the maintenance of a healthy and competi- 
tive situation among the stations and networks in that market. | 





In essence, petitioner in this case seeks to foist on the Commission 
an ad hoc approach of petitioner's own choosing, without regard for Com- 
mission policies enunciated in an effort to solve nationwide problems. 
This it clearly cannot dictate. The Commission and the Commission 
alone must determine the course of its own procedures. 








Nothing is more essential to effective administration by an agency 
than control of its own processes. The question as to whether an 
agency shall proceed in a particular area by means of general rule making 
or on an ad hoc basis or by a combination of both is one which must be 
left to the determination of the agency. _It is well settled law! that the 
courts will leave such matters to agency discretion. SEC v. ‘Chenery 
Corp., 332 U.S. 194, 203 (1947); Columbia Broadcasting System, Inc. 

v. United States, 316 U.S. 407, 421 (1942); NLRB v. Seven-Up Bottling 
Co., 344 U.S. 344, 348 (1953); Logansport Broadcasting Corp. v. United 
States, 93 App. D.C. 342, 210 F. 2d 24, 27 (D.C. Cir. 1954); Peoples 
Broadcasting Co. v. United States, 93 App. D.C. 78, 209 F. 2d 286, 287 
(D.C. Cir. 1953); Pinellas Broadcasting Co. v. FCC, 97 App. D.C. 236 
230 F. 2d 204, 206 (D.C. Cir.), cert. denied, 350 U.S. 1007 (1956). 
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_ Petitioner has an alternative, ad hoc proposal which is in conflict 
with current rules and policies. This warrants Commission consid- 
eration, but, in this case, petitioner's proposal has been given full con- 
sideration. He is not entitled to determine the course of rule making 
or to frustrate the program of the administrative agency. 


CONCLUSION 


Accordingly, for the foregoing reasons, the Petition for Review 
should be dismissed for lack of jurisdiction or, even if it is concluded 
that the Court does have jurisdiction, the Commission's denial of the 
rule making request should be affirmed as a proper agency action and 
the Petition for Review should be dismissed as groundless. 


Respectfully submitted, 


James E. Greeley 


1002 Wire 
1000 Vermont Avenue, N. W. 


Of Counsel: 
Richard N. Beaty 
Lawrence W. Keepnews 
Cahill, Gordon, Reindel & Ohl 


April 15, 1958 
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APPENDIX A 


Text of Statute Involved But Not Included ! 
In Petitioner's Brief | 


Set forth below are the relevant parts of the Judicial Review Act 
of 1950, 64 Stat. 1129, 5 U.S.C. Secs. 1031-42, as amended, which 
are involved in this case but which are not included in petitioner's brief. 


Section 2 (5 U.S.C. Section 1032). i 


"The court of appeals shall have exclusive juris- 
diction to enjoin, set aside, suspend (in whole or in 
part), or to determine the validity of, all final orders 
(a) of the Federal Communications Commission made — 
reviewable in accordance with the provisions of section | 
402 (a) of Title 47, ** *. 


"Such jurisdiction shall be invoked by the filing 
of a petition as provided in section 1034 of this title." 





Section 4 (5 U.S.C. Section 1034). 


“Any party aggrieved by a final order reviewable 
under this chapter may, within sixty days after entry 
of such order, file in the court of appeals, wherein the | 
venue as prescribed by section 1033 of this title lies, a 
petition to review such order. Upon the entry of such | 
an order, notice thereof shall be given promptly by the | 
agency by service or publication in accordance with the | 
rules of such agency. The action in court shall be 
brought against the United States. The petition shall 
contain a concise statement of (a) the nature of the pro- | 
ceedings as to which review is sought, (b) the facts upon 
which venue is based, (c) the grounds on which relief is 
sought, and (d) the relief prayed. The petitioner shall | 
attach to the petition, as exhibits, copies of the order, 
report, or decision of the agency. The clerk shall serve 
a true copy of the petition upon the agency and upon the 
Attorney General of the United States by mailing by 
registered mail, with request for return receipt, a true | 
copy to the agency and a true copy to the Attorney General. " 
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APPENDIX B 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 





DAVID E. MACKEY, 
Petitioner 
v. Case No. 14239 
UNITED STATES OF AMERICA 
and 


FEDERAL COMMUNICATIONS 
COMMISSION, 


Respondents 


MOTION BY NATIONAL BROADCASTING COMPANY, INC. | 
TO INTERVENE | 
National Broadcasting Company, Inc. (hereinafter “NBC"), by 
its attorneys, hereby moves this Court, pursuant to Section 402(a) of 
the Communications Act of 1934 (47 U.S.C. Sec. 402(a)), Section 8 of 
the Judicial Review Act of 1950 (5 U.S.C. Sec. 1038) and Rule 38 of 
the General Rules of this Court, for an Order permitting NBC to inter- 
vene in this case and to appear as a party herein, and for such other 
and further relief as may be just and equitable. ! 





The nature of NBC's interest and the grounds upon which inter- 
vention is sought, are as follows: | 

1. As shown by the Memorandum Opinion and Order of the Federal 
Communications Commission (hereinafter "Commission") complained of 
in the Petition For Review, NBC is the licensee of television Station 
WRCV-TV on television Channel 3 in Philadelphia, Pennsylvania, and 
appeared in opposition to Petitioner's petition before the Commission 
requesting rule making to shift Channel 3 from Philadelphia to Atlantic 
City, New Jersey. The Commission's Memorandum Opinion aon Order 
denied Petitioner's rule making petition. ! 

2. If Petitioner were granted any part of the relief it seeks, 


namely, reversal of the Commission's action and a shift of Channel 3 
| 








| 
| 
\ 
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from Philadelphia to Atlantic City, NBC would be aggrieved and its 
interests as the licensee and owner and operator of the television sta- 
tion on Channel 3 would be adversely, directly and substantially af- 
fected. Among other things, such a reversal would obviously and 
necessarily endanger NBC's investment in Station WRCV-TV, which 
amounts to millions of dollars, and would threaten great expense to 
NBC, as well as the disruption or destruction of its commercial tele- 
vision station, which provides more than 125 hours a week of television 
service to over 6, 000, 000 persons in the Philadelphia area. If Channel 
3 were shifted away from Philadelphia, there would be no commercially 
feasible television channel available in the area over which NEC could 
be authorized to operate. In short, the rule making petition before the 
Commission and the Petition For Review are essentially a direct attack 
on NEC's television license and its property interests in Station WRCV- 
ange | 

3. Due to the fact that NBC appeared as a party in interest to 
oppose the petition for rule making before the Commission, and the fact 
that NBC would be clearly and adversely affected by a reversal of the 
Commission's Memorandum Opinion and Order, NBC is entitled as of 
right to intervene and appear as a party herein under Section 402(a) of 
the Communications Act of 1934 (47 U.S.C. Sec. 402(a)) and Section 8 
of the Judicial Review Act of 1950 (5 U.S.C. Sec. 1038), as well as 
under established principles of law and proper procedure. 

Respectfully submitted, 
/s/ James E. Greeley 


/s/ Lawrence W. Keepnews 


| 1000 Vermont Avenue, N. W. 
: Washington 5, D. C. 


's Dated: December 9,\ 1957 . Attorneys for National Broadcasting 
ofc 1: Company, Inc. 
Cahill, Gordon, Reindel & Ohl 
63 ‘Wall Street 


New York 5, New York 
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ACKNOWLEDGEMENT OF SERVICE 


Each of the undersigned attorneys for the parties to the above 
case hereby separately acknowledges that on this 15th day of April, 
1958 he was personally served with and physically received at his 
office copies of the foregoing Brief For Intervenor dated April 15, 
1958. : 


Arthur W. Scharfeld | 
752 National Press Building 
Washington 4, D.C. | 


Attorney for Petitioner, David E. Mackey 


Richard A. Solomon’ 
New Post Office Building 
Washington 25, D. C. | 


Attorney for Respondent, Federal 
Communications Commission 





Daniel M. Friedman 
Department of Justice — 
Constitution Avenue and 10th St. 
N. W. | 
Washington 25, D. C. 


Attorney for Respondent, United States 
of America 
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REPLY BRIEF 


INTRODUCTION 


Petitioner and Respondents agree, apparently, that the Commis- 
sion was required by law to consider and act on Petitioner's ‘request for 
rule making to add Channel 3 to Atlantic City, New Jersey, and to delete 
Channel 3 from Philadelphia, Pennsylvania, in Rule 3. 606(b), in a reason- 
able, non-arbitrary manner. (Respondents' Brief,pp. 19, 22) [It is 
presumed that the text of Respondents' Brief supersedes the substantially 

| 
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different heading on page 18 of the Brief.] However, Petitioner and 
Respondents disagree, quite clearly, on the question of whether the Com- 
mission did dispose of Petitioner's rule making petition reasonably and 
properly. 

The disagreement between the parties arises primarily from 
Respondents' insistence that any correction by the Commission of any 
maldistribution of VHF television channels must be accomplished within 
the limitations of certain policy announced by the Commission on June 26, 
1956 and that, therefore, the Commission was not reasonably required 
under law to hold a rule making proceeding on Petitioner's reallocation 
petition. Petitioner, on the other hand, maintains that the present 
allocation of television channels to the State of New Jersey is contrary 
to Section 307(b) of the Communications Act, that the Commission's 
pronouncements of policy on June 26, 1956 cannot legally supersede 
rule making under Sections 303(r) and (f) of the Act to conform Commis- 
sion Rule 3. 606 to the requirements of the Act, including Section 307(b), 


and that, therefore, ‘the rule making requested by Petitioner was arbi- 
trarily denied by the Commission. 


It is desirable, therefore, to examine the policy announcement of 
the Commission of June 26, 1956 and its legal significance for rule 
making. Other points of petitioner and respondents are discussed 
later. 
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I. -PERTINENT HISTORY, CONTENTS, AND LEGAL 
SIGNIFICANCE OF COMMISSION'S REPORT AND 
ORDER OF JUNE 26, 1956. 


On November 10, 1955, the Commission instituted a rule making 
proceeding (Docket No. 11532) to consider proposals to amend its Rules 
to overcome difficulties which had hindered expansion of the nation's 
television service since 1952. The proceeding culminated in a Report 
and Order of June 26, 1956, known popularly as the Commission's 
"Second Report on Deintermixture" [of UHF and VHF television channels]. 
(13 Pike & Fischer, Radio Regulation, 1571) : 


A. The Report and Order did not adopt any long-range 
plan or program to solve the television preiieni: it 
expressed a hope or possible "goal" o F 
television broadcasting. Tt 
The Commission did not find, in this proceeding, the solution it 
had been seeking to the national television problem. It expressed the 
hope, and only a hope, that it might acquire in the indefinite future, 
from voluntary research by private individuals and organisations, suf- 
ficient factual information on certain aspects of UHF channel operation 
to determine 
"whether the fullest possible exploitation of UHF's 
technical potentialities will enable UHF to render 
a service which will justify elimination of VHF | 


broadcasting in a major part or throughout the | 
United States." (Id., at 1579) (Emphasis supplied.) 


True, the Commission invited interested parties to submit comments 

and data by October 1, 1956 on UHF broadcasting problems under the 
heading "FCC Inquiry Into the Feasibility of Transferring Television 
Broadcasting to the UHF Band." (Id., at 1580) However, any promise 
of an early solution to the national television problem through "all-UHF" 
broadcasting evaporated when the Commission, on October 4, 1956, 
ordered an indefinite extension of the time for filing comments, Saying: 


"However, in view of the far-reaching, long-range 
character of the changes that would be involved in 
a transfer of all or a major part of television to 
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the UHF and the time that would be required to 
make all of the necessary determinations as to 
its feasibility, it will be helpful if we continue 
to accept comments under this inquiry and, ac- 
cordingly, no final date for the submission of 
such further comments is being designated at 
this time. " (21 Fed. Reg. 7743) 


and reass evision c s to promote 
effective competition among television stations. _ 

After not finding a solution - long-range or otherwise - to the 
problem of inadequate expansion of television broadcasting in the United 
States, the Commission adopted in its Report and Order of June 26, 1956 
a plan for "Interim Action." (Id., at 1581 et seq.) (While the term 
"interim" is illusory in the absence of any assurance that a long-range 
solution to the over-all television problem will be found, the term is of 
no importance so long as legal attributes are not attached to the word 
"interim".) The policy of the "interim" plan was announced as follows: 

"* * * the Commission believes that steps should 
be taken in the meantime to improve the opportunities 


for effective competition among a greater number of 
Stations." (Ibid. ) 


Improvement of competition was to be accomplished by "deintermixture" 
of UHF and VHF channels in some selected localities largely on the 
basis of certain enumerated factors, and the assignment of a first or 
additional VHF channels principally on the basis of certain other enu- 
merated factors. (Id., at 1582) The latter read as follows: 


"1. Whether it is possible to locate the new 
transmitter so as to meet minimum 
transmitter spacings. 


Whether, in cases where it is necessary to 
move the channel from another city, there 
is greater need for the channel in the area 
to which it is proposed to be assigned. 


Whether the addition of a new VHF assign- 
ment would be consistent with the objective 
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of improving the opportunities for effective 
competition among a greater number of 
stations." (Ibid.) : 
Respondents assert that the Commission reasonably refused to 
institute rule making on Petitioner's reallocation request when it stated 
in the order complained of that it was pursuing a policy of instituting | 
rule making proceedings only where the proposals for channel changes 
appeared to provide greater opportunities for television growth [ what- 
ever that is] and for effective competition among a greater number of 
stations, and that the requested reallocation of Channel 3 "would not 
conform to its interim allocation revision program." (Respondents 


Brief, pp. 12-13) 


i 

| 

C. The Commission's new policy of assigning tele- | 
vision channels to promote effective competition 


does not supersede the statutory policy of assign-, 
ing television channels fairly and equitably among 


e several states. | 
Petitioner has no interest in attacking the validity of the Commis- 

sion's policy, announced in its Report and Order of June 26, 1956, of 
assigning television channels to promote effective competition among 
television stations. It is assumed, arguendo, that the policy is legiti- 
mate under the standard of public interest, convenience and necessity. 
However, there is no basis in reason or law to elevate this Commission- 
made policy above the statutory policy of Section 307(b) of the Communi- 
cations Act, which requires that broadcast facilities be distributed fair- 
ly and equitably among the several states. At the very least, Petitioner 
was entitled to have the Commission weigh, in the order complained of, 
the statutory policy of Section 307(b) against the Commission's policy of 
promoting competition among television stations. There was no such 


consideration. ! 


As heretofore pointed out, the Commission's policy of promoting 
effective ——- among television stations is "interim" to nothing, 
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since the Commission did not adopt a long-range solution or plan, or 
program - but merely expresseda hope of all-UHF television operation - 
with respect to the over-all television problem. However, assuming 
arguendo that the Commission's "interim plan" was designed to avoid 
assignments which would interfere with the accomplishment of all-UHF 
television broadcasting sometime in the remote future, the Commission 
did not assert in the order complained of that the reallocation of Chan- 
nel 3 requested by Petitioner would interfere in any way with the ac- 
complishment of an all-UHF solution to the television problem. 


As a matter of fact, contrary to the position of Respondents in 
their Brief (at p. 22), the so-called "Second Report on Deintermixture" 
of June 26, 1956 did not establish the policy and criteria of the "interim 
plan" as the exclusive technique for amending the assignments of tele- 
vision channels in Rule 3.606(b). The language of the Report and Order 
makes this clear, as follows: 


"As already indicated, a basic choice in many markets 
at this time lies between the elimination of VEF chan- 
nel assignments to create improved opportunities for 
UHF broadcasters and, alternatively, the assignment 
of additional VHF channels. Because of the widely 
varying circumstances in individual markets and the 
numerous factors which bear on the choice of tech- 
niques in any individual community or area, it is 
not possible to formulate rigid criteria whose 
perfunctory application to individual cases will 
automatically indicate the course which would best 
serve the public interest in each community during 
the interim period." (13 Pike & Fischer, Radio 
Regulation, 1581-2. Emphasis supplied.) 


In aid of their general position in relation ‘to the said Report and 
Order, Respondents rely on three completely inapposite cases to sup- 
port their contention that the Commission's denial of Petitioner's rule 
making request was lawful: Logansport Broadcasting Co. v. United 
States, 93 U.S. App. D.C. 342, 210 F. (2d) 24; Coastal Bend Televi- 
sion Corp. v. Federal Communications Commission, 98 U.S. App. 


D.C. 251, 234 F. (2d) 686; and WIRL Television Co. v. United States, 
Cases No. 13768, 13769 and 13912, decided Majl-27, 1958. 


- 








7 | 

In Logansport, this Court held that the Commission could allocate 
television channels by means of rule making as well as by adjudication 
upon applications. In Coastal Bend, the Court held that the Commission 
need not delay existing adjudicatory proceedings on VHF applications 
pending the outcome of rule making proceedings for deintermixture. 
In WIRL, the Court held that the Commission could deintermix Peoria 
after a rule making proceeding on that specific proposal, in which the 
appellant had the opportunity to demonstrate that the public interest 
required Channel 8 to remain in Peoria, among other things. 


It is submitted that the three cases are not relevant to the question 
submitted here - whether the Commission erred in refusing to institute 
a rule making proceeding to assign Channel 3 to Atlantic City, New 
Jersey, on the basis of the facts and allegations before it. : 


For the reasons stated above, it must be concluded that the Com- 
mission's Report and Order of June 26, 1956 does not constitute a reason- 


able basis for denying Petitioner's rule making request. | 


Il. RESPONDENTS' OTHER ARGUMENTS ARE SPECIOUS 


Respondents argue that denial of rule making was justified because 
of the failure of Petitioner to show (by allegation) that Atlantic City 
rather than some other New Jersey city should be allocated Channel 3 or 
any other channel. Not only is this argument irrelevant to the basis 
relied on by Petitioner for rule making, but Respondents should be 
considered estopped from making the argument. On page 2 of 
Respondents’ Brief, it is accurately stated that the Commission awarded 
more television channels (UHF) to Atlantic City than any other New 
Jersey City in the 1948-1952 allocation proceeding. Petitioner is 
content to accept this judgment of the Commission. : 


Respondents also complain that Petitioner did not show (by allegation) 


that Channel 3 should be moved out of Philadelphia in comparison with : 
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all other channels which might have been requested to be moved out of 
New York or Philadelphia. Such a question would appear to be some 
ground for a counter proposal or an issue in a rule making proceeding; 

it has no relevance to the question of whether a rule making proceeding 
should be held on the basis of Petitioner's allegations. The specious- 
ness of the complaint is revealed by Respondents’ statement (Brief, 

p. 30) that any showing of preference among channels would be improper 


anyway. 


INTERVENOR IS IN ERROR IN CONTENDING, 
APPARENTLY, THAT ANY STATEMENT OF 
REASONS FOR DENIAL OF PETITIONER'S 
REQUEST FOR RULE MAKING IS SUFFICIENT 
UNDER THE LAW. 


Intervenor apparently contends, unlike Respondents, that any 


statement written in comprehensible language is sufficient basis for the 
denial of a rule making petition. (Intervenor's Brief, pp. 14-15) Thus, 


Intervenor argues that the Commission's action on "a similar argument" 
in Potomac Broadcasting Corp. (6 Pike & Fischer, Radio Regulation, 
559) that the Commission had violated Section 4 (d) of the Administrative 
Procedure Act (60 Stat. 238, 5 U.S.C. Sec. 1003(d)), and Rules 1.701 
and 1.702 of the Commission, is dispositive of identical contentions 
here. In the Potomac case the Commission stated that it is not 
compelled to undertake any rule making proceedings merely because a 
petition for rule making is filed. (Id., at 564) Petitioner agrees, but 
contends that it has made out a prima facie case in its petition which 
requires the Commission to institute a rule making proceeding or find 
substantitally better reasons for ities a ee than those ad- 
vanced in the order complained of. 
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. IV. INTERVENOR IS IN ERROR IN CONTENDING 
THAT PETITIONER IS NOT ENTITLED TO 
JUDICIAL REVIEW OF THE COMMISSION'S 
ORDER. 
As an afterthought (not shared by Respondents), Intervenor raises 
: | : 
a jurisdictional issue for the first time in its Brief - an issue not contained 
in the stipulation of issues filed with the Court in lieu of a prehearing 
conference. Intervenor's contention is based on allegations that 
(1) Petitioner is not a "party aggrieved" by the Commission's order; 
(2) the Commission's order was not a "final order" because it was 
negative rather than affirmatively amending an existing regulation; and 
(3) the denial of a petition for rule making is not reviewable, 


(1) Petitioner is a "party aggrieved" by the Commission's Order 
denying rule making under Section 402(a) of the Communications Act. and 
Section 4 of the Judicial Review Act of 1950. As the holder of a construc- 
tion permit for a UHF television channel at Atlantic City, New Jersey, 
Petitioner's future in the broadcasting business is largely controlled by 
the outcome of the instant proceeding. The disposition of Petitioner's 
request for rule making will largely determine whether Petitioner will 
proceed with construction of the authorized UHF station, what degree of 
investment he will make in such a station, if built, whether to attempt to 
establish a "satellite" UHF station, whether to apply to the Commission 
for a VHF station at Atlantic City or elsewhere in New J ersey in place 
of a UHF station, or whether to seek some other form of relief or action 
from the Commission bearing on his future operation as a broadcaster. 
The Commission's official records show that Petitioner expended a sub- 
stantial sum of money in acquiring his UHF construction permit for 
Atlantic City (Application file number BAPCT-87). Under the holding 
of the Supreme Court in United States v. Storer Broadcasting Company, 
351 U.S. 192, and cases cited therein, Petitioner is a “party aggrieved" 
by the order complained of. | 


(2) The above statements also meet the contentions of Intervenor 
with respect to the status of the Commission's action as atin order", 
(Intervenor's Brief, PRs. calla 


| 
| 
| 
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(3) Intervenor contends that Petitioner is not entitled to judicial 
review under Section 10 of the Administrative Procedure Act on the 
basis of a statement in the Attorney General's Manual On The Adminis- 
trative Procedure Act that denial of a petition for rule making under the 
Act is not subject to judicial review. The statement cites as authority 
the same expression of opinion by the Attorney General communicated 
in a letter to a Senate Committee. 


Since the question raised by Intervenor is one of statutory interpre- 


tation, the interpretation and meaning of the statutory provision in the 
legislative process - rather than an interpretation by an executive or 
executive department of government - is conclusive. For this reason, 
there are set forth below in full the two definitive portions of legislative 
history pertinent to this case. 


Following are the remarks of Mr. Francis E. Walter, Representa- 
tive from Pennsylvania, to the House of Representatives on May 24, 1946, 
explaining part of Section 10 of the Administrative Procedure Act: 


"Section 10 is a comprehensive statement of the 
right, mechanics, and scope of judicial review. It 
requires an effective, just, and complete determina- 
tion of every case and every relevant issue. Itisa 
means of enforcing all aba of law and _ ype 

egal limitations. Eve orm of st 


under the . not be lim a Sanat tu- 
tional rights or limitations alone - see Perkins v. 
Lukens Steel Co. (310 U.S. 113). 


"Two general exceptions are made in the intro- 
ductory clause of section 10. The first exempts 
all matters so far as statutes preclude judicial 
review.’ Congress has rarely done so. Legislative 
intent to forbid judicial review must be, if not specific 
and in terms, at least clear, convincing, and un- 
mistakable under this bill. The mere fact that 
Congress has not expressly provided for judicial 
review would be completely immaterial - see Stark v. 
Wickard,(321 U.S. 288 317). 


i r U.S. at p. 
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me "The second general limitation on the section is 
that there are exempted matters to the extent that they 
b:., are by law committed to the absolute discretion of | 
: administrative agencies. There have been much | 
ta | misunderstanding and confusion of terms respecting 
the discretion of agencies. They do not have author- 
ity in any case to act blindly or arbitrarily. They 
may not willfully act or refuse to act. Although © 
= | like trial courts they may determine facts in the first 
> instance and determine conflicting evidence, they _ 
cannot act in disregard of or contrary to the evidence 
or without evidence. They may not take affirmative 
| or negative action without the factual basis required 
’ by the laws under which they are proceeding. Of | 
) course, they may not proceed in disregard of the 
Constitution, statutes, or other limitations recognized 
by law."' (Sen. Doc. No. 248, 79th Cong., 2d Sess. 
(1946), page 368, 369. Emphasis supplied. ) 


~ On May 3, 1946, the House Committee on the Judiciary reported 
on Section 10 of the Administrative Procedure Act, as follows: 
"Section 10 on judicial review does not apply in 
any Situation so far as there are involved matters 
71 with respect to which statutes preclude judicial 
review or agency action is by law committed to 
agency discretion. 


"This section requires adequate, fair, stieativb, 
complete, and just determination of the rights of = 


Pe person in properly invo procee : 
Ld 


| "Very rarely do statutes withhold judicial | 

| review. It has never been the policy of Congress | 

| to prevent the administration of its own statutes from 
"i being judicially confined to the scope of authority | 
granted or to the objectives specified. Its policy | 
could not be otherwise, for in such a case statutes : 
would in effect be blank checks drawn to the credit | 
of some administrative officer or board. The | 
statutes.of Congress are not merely advisory when! 
they relate to administrative agencies, any more | 
* than in other cases. To preclude judicial review, 


under this bill a statute, if not specific in with- 

holding such review, must upon its face give clear 3 
and convincing evidence of an intent to withhold it. 
The mere failure to provide specially by statute for 


judicial review is certainly no evidence of intent to 
withhol review. : | 


cee 
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"Matters of discretion are necessarily 4 
exempted from the section, since otherwise courts 
would in effect supersede agency functioning. But | 
that does not mean that questions of law properly 
presented are withdrawn from reviewing courts. “ 
Where laws are so broadly drawn that agencies have 
large discretion, the situation cannot be remedied 
by an administrative procedure act but must be 
treated by the revision of statutes conferring ad- = 
ministrative powers. However, where statutory 
standards, definitions, or other grants of power 
deny or require action in given situations or confine 
an agency within limits as required by the Con- 
stitution, then the determination of the facts does 
not lie in agency discretion but must be supported 
by either the administrative or judicial record. ihn 
In any case the existence of discretion does not 
prevent a person from bringing a review action 
but merely prevents him pro tanto from prevail- 
ing therein. " (id. , at 275. Emphasis supplied. ) 


From the foregoing legislative history, it is clear that Intervenor's 
position with respect to reviewability under Section 10 of the -Adminis- 
trative Procedure Act is ill-taken. 


Petitioner has noted other errors in the briefs of Respondents and 
Intervenor but believes them to be either self-revealing or subject to 
correction easily by reference to Petitioner's Brief. 


CONCLUSION 


The Commission's order complained of is contrary to law, and 
Petitioner prays that the Court reverse and set aside the order and 
remand the case to the Commission for further proceedings consistent 

with law. 


Respectfully submitted, . 


ARTHUR W. SCHARFELD 
752 National Press Building ¥ 
Washington 4, D. C. 
April 30, 1958 ~ At eae. for Petitioner 
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